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COURT OF APPEAL. 



h Re Bauii. Ex parte Eyanb. 



Court of Appeal, 

James, L.J. 
Raggallay, li. J. 

CorroN, L.J. 
Jan. 15. 

Bankruptcy RuleSy 271, 273, 275, 303, 304, 305, 307— 
iVary present^ but not Voting—Bankniptcy Act, 1869, 
8. 80, tubs. 80. 

Appeal against reo^istration of certain resolutions. 

At a meetings convened under Rule 305 of the Bank- 
ruptcy Rules, 1870, bv a statutory majority in the matter 
of the liquidation of Baum, certain resolutions were 
passed, removing a trustee. 

At this meeting a Mr. Scrivener, who was a creditor 
for a trifling sum, and also a proxy for another creditor, 
Mis. Simmons, for a large amount, attended. The 
proofs for such debts had been put in and filed some 
years previously, at the first meeting. He stated at 
the time, in answer to the solicitor of the respondent, 
that he did not intend to take any part in the meeting, 
or to sign the resolution for removal; but he stayed 
throughout the meeting, and was present when the votes 
were taken. He did not, however, sign the resolutions. 

The appellants contended that Scrivener, by being 
present, must, on the authority of Ex parte Orde, in re 
Horsley, 40 Law J. Rep. Bankr. 60 j L. R, 6 Chanc. 881, 
be taken to have voted against the resolutions. If his vote 
in respect of Mrs. Simmocs's debt were, on that conten- 
tion, to be counted against the resolutions, the resolutions 
would not have been passed by the statutory majority. 
His own debt was so small as to be immaterial. 

Mr, Winslow and Mr, Williams for the appellants. 

Mr, E. a WiUis {Mr. Reid with him) for the re- 
spondent. 



Their Lordships, without saving whether the prin- 
ciple of the case above mentioned would have applied to 
Scrivener in his own character as creditor (the smallness 
of his private debt rendering the decision unnecessary), 
held that the principle could not apply to the case of the 
persons who ai*e said to be present by proxy ; and that, 
therefore, in spite of the actual presence of her proxy 
Mrs. Simmons could not be said to be present at that, 
meeting, a proxy not being, under the Act, his nrincipal 
for all purposes, but having power to represent nis prin- 
cipal for all purposes. 

Baggallay, L. J., added that he desired to reserve for 
further consideration the question whether the case Ex 
parte Orde ought to apply to any meeting subseauent to 
the registration of the resolutions passed at llie first 
meeting. 

Cotton, L. J., said that if Scrivener could not have 
been present at the meeting, except as proxy for Mrs. 
Simmons, the case would be different. 



HIGH COURT OF JUSTICE. 



'Renshaw V, Renshaw. 



Chancery Division, 
Jessel, M.R. 
Jan. 13. J 

Practice — Non-appearance of Defendant — Personal Ser^ 
vice of Statement of Gaim with Writ — Subsequent 
Filing of Claim— Rules of Court, 1875, Order A/X, 
RuU6 ; Order XXL, Rule lb. 

In this case, judgment by default of appearance was 
taken against some of the defendants. The amended 
claim was served personally, with the amended writ ; 
but the claim had not been filed pursuant toOrder i^X., 
Rule 6. Digitized by VjOOvIC 



NOTES OF 0ASB8.n 
Jan. 84, 1880. J 



THE LAW JOUENAL. 



tvouw.) 3 



* Re Phiixips. Phuiips ». Lbvt. 



Mr, John Henderson now applied for a diiection to 
the legistrar to draw up the order, notwithstanding 
that the claim had not been filed. 

The Mastbb of thb Bolls consideredy on the prin- 
ciple of omne majus continet minus, that the personal 
service of the claim was sufficient; and directed the 
order to be drawn up. 

Chancen^ Division, 
Maltets^ V.O. 
Jan. 13. J 

Will — Construction — Direction to accumulate Income 
beyond Twefi\t\f-cne Years — Tenant for Life of Residue, 

Further conuderation. 

Abraham Phillips, by his will dated October 1, 1851, 
bequeathed all his personal estate and effects unto his 
executors therein named^ upon trust, as thereinafter 
mentioned ; that was to say, that they should allow 
his wife, the plaintiff, Mary Phillips, so long as she 
should remain unmarried, to possess and enjoy the same. 
And the testator directed that his executors should 
receive ' the half-yearly interest, payable upon whatever 
funded property he might die possessed of, and reinvest 
the same in the public funds as an addition to the capital 
stock,' and should stand possessed thereof upon trust, 
that upon the marriage of all his four daughters they 
should severally receive, as a wedding portion, the sum 
of 160/. And he further directed that, upon the decease 
of his wife, or in the event of her marrying again, his 
executors should sell all his property, and divide the net 
proceeds of the same, together with whatever moneys 
belonging to his estate might then be remaining in the 
public funds, among his children then living. 

The testator died on May 9, 1852. The only funded 

Sroperty the testator was possessed of at the time of his 
eath was a sum of 1,600/., 3^ per Cent. Annuities. 

The last of the daughters married in the year 1858. 

Jtfary PhiUips, the widow^ died on December 16, 1878, 
without having married again. 

A question now arose whether, assuming that the 
testator had directed his ' funded property ' to accumu- 
late until the death of the widow, the interest to accrue 
on the 1,600/. 3^ per Cent. Annuities and its accumula- 
tions, from May 0, 1873, to the death of the widow, 
would belong to the tenant for life of the residue^ or 
would form part of the capital of the residue. 

Mr, Dundas Gardiner for the personal representative 
of the vndow. 

J^, G. a Price and Mr. J. Q. Wood for children. 

Mr, Methold for the defendant. 

Maliks, V.C, said that, assuming this fund, at the 
end of twentjr-one years, to amount to 2,000/. New 
SI, per Cents., it would then bring in 60/. a year. If there 
had been an absolute gift of the residue, the 60/. a year 
would clearly go to the residuary legatee. But here the 
residue was given to the widow for me, with remainders 
over. While the widow lived, she, as tenant for life of the 
residue, musttake the 60/. a year. To say that, though you 
could not go on accumulating after the twenty-one years, 
you must keep on investing the income, and that the 
widow was only to have the interest of that income, 
would be, to all intents, to go on accumulating ; but the 
Thelluson Act said that the accumulations must stop at 
the end of twenty-one years. The widow was, there- 
fore, entitled to the income of the fund during her life. 



Chancery Division, ] 
Maldtb, V.C. y In re Stock's Dbyibbd Estates. 
Jan. 16. J 

Petiiion^Settled Estates Act^Application of Moneys 
paid in under Lands Clauses Act — Rebuilding, 

Petition. 

This was an application by the tenant for life of cer- 
tain settled estates^ that a sum of 4,250/., being 
the purchase money of land, part of the settled estate 
taken by a railway company in 1879, and which had 
been paid into Court in pursuance of the Lands Clauses 
Act, might be paid out to him in order to recoup him in 
respect of moneys which had been expended by him in 
rebuilding certain malt houses on the estate before the 
land had been taken by the railway. 

' Mr, Olasse and Mr, Stirling in support of the appli- 
cation. 

Mr, Dundas Gardiner appeared for infants; and 
submitted to the Court whether, having regard to the 
decision in Drdka v. Trefusis (L. K. 10 Uhanc. 364), the 
order could be made in me terms asked for. 

Mr, W, Barber for other parties. 

Maldts, V.C, came to the conclusion that he could 
not make the order, both on the ground that the tenant 
for life had expended the moneys before the land was 
taken by the company, and also on the ground that he 
felt bound by the decision in Drake v. Trefusis ; and he 
ordered the money to be invested, and the dividends paid 
to the tenant for life. 



^'^I'l^^f!!'''''] Re Stapleford Collieet Com- 



Division, 1 
, V.C. \ 
. 13. J 



PANT (Limited). 



Bacon, 
Jan, 

Company — Shares fully paid up — Estoppel— Companies 
Act, 1867, s, 25. 

Adjourned summons. 

This company was incorporated under the Companies 
Acts, with a capital of 4,000 shares of 5/. each, fiy an 
agreement dated May 10, 1871, W. Hill contracted to 
sell a certain collieiy to the company for 5,115/., which 
was thereby agreed to be paid or satisfied, as to 2,000/. to 
R. Bridgman, and as to the residue of 3,115/. to W. Hill ; 
and on the said 2,000/. it was agreed that the company 
should pay 500/. in cash, and 1,600/. by issuing and 
transferring to B. Bridgman 300 fully paid up shares of 
5/. each ^ and as to the sum of 3,115/., that the company 
shoiQd either pay the same in cash to W. Hill, or, at the 
option of either the company or W. Hill, should issue to 
W. Hill 623 fully paid up shares of 5/. each. This 
agreement was never registered under- section 25 of the 
Companies Act, 1867. 

The company exercised its option under the contract, 
and issued 623 shares, purporting to be fully paid up, to 
W. Hill. Four hundred and fifty of these shares were, 
for valuable considerations, subsequently transferred to 
B. Bridgman, who was chairman of the company ; and 
130 to £. Bridgman, who was solicitor to the company. 
On June 22, 1876, R. Bridgman died, having appomted 
L. Bridgman his executor. 

The company went into liquidation, and the chief 
clerk settled L. Bridgman on the list of contributoriea 
as the holder, in his own right, of 130 shares, on which 
nothing had been paid ; and of 750 shares as executor of 
R. Bridgman. L. Bridgman sought to vary the certi- 
cate by finding that the shares were fully paid up. 
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Mr* Westlake and Mr. Northmore Lawrence, for L. 
Bridgman, contended (1) that, under the agreement of 
May 10, 1871, the consideration for the issue of the shares 
to W. Hill was a money consideration ; and (2) that, in 
any case, the company, in the face of its own certificates, 
was estopped from denying that the shares were fully 
paid up, as against transferees. 

SirM, JacKton and Mr, Qracknall, for the liquidator, 
contended that the doctrine of estoppel could not apply 
where the transferees of the shares were cognisant of the 
circumstances under which the shares were issued, hs 
they were in this case, being chairman and solicitor of 
the company. 

Mr, Westlake in reply. 

Baoon, V.C, held that the shares must be treated as 
unpaid under section 27, and that no case of estoppel 
arose ; and dismissed the summons, with costs. 



Chancery Divinon, 

Bacon, V.O. 

Jan. 17. 



} 



Be Thb Siaplbfobd Colliert 
CoMPAirr (Limitbd). Ex parte 
Ohatteris. 



Company — Commimon paid to Secretary and Solicitor of 
Company — Reeolution of Board of Directors that Comr 
mitaion eh&uld be allowed — Liability to repay. 

Adjourned summons by the liquidator of the above 
company for repayment, by B. L. Barrow, of 260/., paid 
to B. L. Barrow by the company as commission on 
the allotment of 2,000 shares in the company. 

B. L. Barrow was the secretary and solicitor, and his 
father, K. B. Barrow, the chairman of the company. 

At a meeting of the directors on August 22, 1871, 
B. L. Barrow made a proposal for the allotment to a 
client of his of 2,000 shares, upon certain conditions, in- 
cluding a condition that a commission of 2s, 6d. per 
share should be paid, upon allotment, to the company's 
solicitors. 

At a subsequent meeting of the directors on August ^0, 
1871, it was resolved (inter alia) that it appearing ' that, 
after publicly advertising and circulating the prospectus, 
no applications have been made for any shares, except 
those applied for and taken by the directors,' the agree- 
ment between the company and T. G. Eampton (being 
the agreement as to the allotment of 2,000 shares) be 
entered into, and the sum of 28. 6d. per share be paid 
thereon as resolved at the last meeting. 

The 3,000 shares were allotted to T. G. Kimpton, who 
immediately afterwards, for a nominal consideration, 
transferred them to R. B. Barrow. 

It appeared that the other directors were perfectly 
aware that the client of B. L. Barrow, who made the 
proposal, was R. B. Barrow, and that the latter was the 
real allottee of the shares. 

It also appeared, from a resolution of the directors, 
that, finding no applications were being made for shares, 
they were willing to grant a commission of 28. 6d. per 
share to anybody wno would obtain applications for 
ahares. 

Sir H. M. JacUon and Mr, CracknaU for the 
gammons. 

Mr, Northmore Lawrence for B. L. Barrow. 

Bacoh, V.C. : Notwithstanding the facts stated to me, 
on behalf of Mr. B. L. Barrow, I must hold that he, 
being in a fiduciary relation to the company, cannot 
make a profit out of a transaction with it, and must re^ 
pay the 250/. commission money. 

Summons aUou?ed, and with costs. 



Chancery Division, ] 
Fry, J. 
Jan. 13. J 



MirNBY V. ASPRET. 



Vendor and Purchaser — Statute of I^auds — Signature 
to Lettej' enclosing Conveyance, 

This was an action for specific performance of a contract 
for Pale of land, brought oy the vendor. The defendant 
relied on the Statute of Frauds as a defence. A question 
in the action was whether the signature of the purchaser's 
solicitor to a letter, sent with an engrossment of con- 
veyance, if the solicitor were the authorised agent for the 
Surpose, was a sufficient signature to the terms of a 
efinite contract so as to satisfy the statute. The en- 
grossment contained a recital that the vendor had 
contracted for the absolute sale to the purchaser of the 
lands and hereditaments. 

The letter accomnanying the engrossment was in the 
following terms : ' We send engrossment of conve3rance 
by this, with draft ; please procure an authority from 
litr. Mundy to pay the purcnase money to yourselves. 
When we complete, shall we bring cash or a cheque P 
Our client returns from Devonshire to-day or to-morrow ; 
on seeing him we will procure a cheque, and let you 
know when we are ready to complete.' 

Mr. Cookson and Mr. Maidlow for the plaintiff. 

Mr. North and Mr Field, for the defendant, were 
not called on. 

Fry, J., held that the requirements of the Statute of 
Frauds were not satisfied. 



•Blight v. Hartnoll. 



Chancery Division. 
Fry, J. 
Jan. 17. J 

Will — Construction — Contingency, 

Elizabeth Blight, the testatrix in this action, by her 
will charged an annuity of 60/. on a leasehold wharf, 
which she gave to her daughter, Sarah Ann Boute, for 
life. After the death of 8. A. Boute, she gave this 
annuity to her granddaughter, Lucy Osborne Boute. 
The will proceeded as follows : ' And if the said Lucy 
Osborne Boute, after having commenced to receive the 
said aimuity, shall die before the expiration of the term 
of years under which the said wharf is let, then I direct 
my executors hereinafter named to continue to pay ti&e 
said annuity out of the rental thereof to the then surviv- 
ing children of my said granddaughter, in equal shares 
and proportions ; and in the event of there being then, 
or at any future time, no such surviving children of my 
aforesaid granddaughter, then I direct my executors 
hereinafter named to pay the said annuity out of the 
aforesaid rental to the surviving children of my said 
daughter Sarah Ann Boute, in equal shares and propor- 
tions.' 

Lucy Osborne Boute survived the testatrix, but died, 
without having been married, in the lifetime of Sarah 
Ann Boute. A Question arose whether, on her death, 
her surviving chilaren were entitled to the annuity. ^ 

Mr. North and Mr. Grosvenor Woods, for the plaintiff 
in the action, contended that the children of Sarah Ann 
Boute were only entitied to the annuity on the happen- 
ing of two events — Lucy Ann Boute's living to receive 
some of the income, and the failure of her issue. 

Mr. Methold, contra. 

Fry, J., held that the first contingency did )^Pf^«ct 
the gift to the children of Sarah Ann BoullAJ ^ IL 



NyTESOPCJLSKfi.-! 
Jftn. 81, leSO. J 



THE LAW JOURiSAL. 



[Vol. 15.) 



Cablt d €KBtB. 



COURT OF APPEAL. 

ObR EwIMO & Co. V. JOHNSTOM & Co. . » .6 

Wbbb v. East ^ 

HIGH COURT OF JUSTICE. 
Abglbs, In re (Chanc.) ^ 

CaXXMORB CaUSBWAY GrRTOX Alfl> LOWBB HCH.T 
UmTBD fiBICKWOBKS AND GOLLIBBT CoKPAMY 

(LnfiTBD), In re (Chftoe.) 7 

Hbdlbtv. Batbs (Chanc.) 6 



Lloyd's v. Harfbb (Chanc.) 8 

Loxo V. Cbosslby (Chanc.) 8 

jASCTLtR, In re, Nixon v, LrcKia (Chanc.) ... 7 
M'Stbpkbns & Co. V, Cabnboib and Oihkbs (Chanc.) 
Simmons v. Stobkb (Chanc) . . ' . .6 

TOTCBNBAK LoCAL BOABD OF HbALTK O. RoW£LL 

(Chanc.) 6 

COURT OF BANKRUPTCY. 

Lbb & Sons, Re. Ex parte Good .... 8 



COURT OF APPEAL. 



Obb 



Ewnro & Co. v, 
& Co. 



JOHI^BTOK 



Court of Appeal, 

JaxbBj L. J. 
Baaoallat, L. J. 

Cotton, L. J. 
JBn.l6,17,19,20j 

Trader-mark — Infringement — Injunction, 

Appeal from Fbt, J., noted anie^ p. 62. 

The plaintiffs exported to iDdin Turkey-red jam, 
which was known in the markets there as their ' Bhe 
Hathi ' or ' Two Elephant' yam, from the fact that to 
the handles of the yam was attached a lahel, or ticket, 
on which was impressed a device representing two 
elephants supporting a banner, wich a crown between 
them. The defendants subsequently sold similar yarn in 
the same markets, with a label, or ticket, on which wafl 
impressed a device representing two elephants supportiq^r 
an idol; bnt the elephants differed from ike nlaintill's' 
elephants in the way they looked, and in that tney bore 
* howdahs.' 

The plaintiffs complained that the defendants* ticket 
was an infringement of their ticket. 

It was proved that merchants and brokers at Bombay, 
in baying the defendants' goods, bearing the ticket com- 
plained of, would not be deceived; but there was no 
positive evidence as to whether the ultimate buyers 
would or would not be deceived. 

TOL.ZT. 



F&T, J., held that the ' Two Elephants ' were a sub- 
stantial part of the plaintiffs' trade-mark ; and that the 
ontu was on the defendants to prove that the ultimate 
buvers were not deceived, which they had failed to do ; 
and granted the injunction. 

The defendants appealed. 

Mr. Aiton and Mr, J, Cutler for the appellants. 

Mr. North and Mr. H. A. Giffard for the re- 
spondents. 

Their Lordships held, upon the evidence, that the 
'Two Elephants' were a substantial portion of the 
plaintifis' trade-mark ; and that the defendants, by taking 
It, had pirated the plaintitfs' trade-mark ; and, on this 
ground, dismissed the appeal, with costs. 



Court of Appeol. 

Jrssel, M.R. 
Bagoallat, L.J. S^Wkbb n. East. 

Cotton, L. J. 
Jan. 21. 

Master and Servant — Written Character— Libel — Pro- 
duction of LetterB — Primlege. 

Appeal from order of the Exchequer Dividion (noted 
ante, p. 166) directing the defendant to produce for in- 
spection copies of letters written by the defendant to Lord 
Kosslyn, admitted by the defendant, in answer to in- 
terrogatories, to be in his poseesaion. 
o 
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The plaintiff, who had been steward to the defendant, 
alleffed that these letters contained libels, whereby 
he had failed to obtain a situation as Lord Bosslyn's 
steward. 

Mr, Fiacher and Mr, R, E, Turnery for the appellant, 
contended (1) that if the copy of letters, when produced, 
supported the alle^tions in the statement of claim, tbej 
might tend to criminate the defendant ; (2) that, from 
the necesdty of tbe case, tbe letters were privilegea com- 
munications. 

Mr, BompaB and Mr, P. H, Smith, contra. 

Their Lordships affirmed theorder of the Oourt below; 
holding that, although the letters were not privileged 
from production, they were privileged thus fur — viz. 
that the Oourt would not on them impute malice to the 
defendant, but leave the plaintiff to prove express malice ; 
but their lordships refused to give any opinion as to 
what their decision woiQd have Men had the defendant 
deposed on oath that the production of tibe letters would 
criminate him. 



HIGH OOURT OF JUSTICE. 



Chancery Divinan,'\ 
Jbbsxl, M.R. > In re Asqlbs. 
Jan. 20. J 

Praetice-^Taxatian — Order of Covree-^How obtainaUe, 

In the course of this case, which was for a review of 
taxation, his Lobdshif remarked that, under the new 
Rules of Oourt, his secretary was now an officer of the 
High Oourt, and that the jurisdiction to issue orders of 
course, for taxation, was not exclusively confined to his 
branch of the Oourt, but that any of the chief clerks 
in the Ohancerj Division could now issue orders of 
course for taxation. 



26, subsection 8, of the Judicature Act, to grant an 
injunction between the parties. He therefore granted 
an injunction to restrain the defendant from proceeding 
upon his notice. 



Snacoirs v, Stobeb. 



Chancery Divieion, \ 
Jebsel, M.R. \ Hedlet v. Bates. 
Jan. 28. J 

Land Drainage Act, 1861 — Validity of Notice under 
the Act — Application toJutticee — Injunction — iVoA^- 
bitum— Judicature Act, 1878, $, 25, subs, 8. 

In this case a notice was given by the defendant to 
•the plaintiffs, who were neighbouring landowners, 
stating that he intended to do certain drainage works, 
under the powers of the Land Drainage Act, 1861. 
Under that Act, if the neighbouring landowner does not 
assent to the execution of the works, the landowner 
desiring them can apply to justices of Uie peace in petty 
sessions, who have power to determine whether any 
injury will be done by the proposed works, and what 
amount of compensation in reference thereto is payable. 
On payment of^ such compensation the landowner may 
execute the works. The plaintiffs contended that the 
notice was not sufficient^ and moved to restrain the de- 
fendant from proceeding under it before the justices. 
The defendant contended that the Oourt had no Juris- 
diction to interfere with the tribunal pointed out in the 
Act. 

Mr, Chitty and Mr, Colt for the plaintifis. 

Mr, Davey and Mr, Bush for the defendant. 

Jessel, M.R., was of opinion that the notice was in- 
sufficient ; that he had a jurisdiction to prohibit the 
inferior Oourt from exercising jurisdiction in the matter, 
and that such right made this a case in which it woidd 
be 'just and convenient/ within the meaning of section 



Chancery Divieion,^ 

Jessel, M.R. V 

Jan. 22, 24. J 

Practice — Inquiry what due for Costs — Disallowance of 
all Coets—Ohjections to iksaUowance— Rules of the 
Supreme Court {Costs), Order VIL, Rules 26, 80, 82. 

The judgment in this action directed an inquiry what 
was due to the defendant in respect of the costs of 
certain proceedings therein mentioned, but contained 
no direction to tax those costs. The costs were referred 
to a taxing master, who dissllovved them all. T^e de- 
fendant carried in objections before the taxing master in 
which he stated some, but not all, of his reasons for 
objecting to the taxation. The taxing master oveimled 
the objections ; and the defendant then took out a sum- 
mons to review tiie taxation. 

Mr, Davey and Mr, S, Humphreys for the summons. 

Mr. Chitty and Mr, Whttehorne, contra. 

The Mastbb of the Rolls held that nothing in the 
form of the judgment precluded the taxing master from 
disaUowing all the costs in question; wsides which. 
Order VIL, Rule 26, of the rules of the Supreme Oourt 
as to costs, obliged him to disallow them if he thought 
them improper. His lordship also decided that it was 
open to the defendant to raise objections to the taxation, 
in Oourt, which he had not mentioned in his written 
statement of objections. 

^^^-^T^' I The Tottenham Local Board op 

Public Health Acts — Local Board — Paving and Sewer- 
ing Expenses — Recovery of— -County Court — Xtrnft- 
atim of Tim&— Public Health Act, 1848 (11 ^ 12 
Vict, c, 68), ss, 69, 129— Xoco/ Oovemment Act, 1858 
(21 ^ 22 Vict, c, 98), ss, 62, QS^LocAl QovemmmU 
Act, 1858 (24 * 25 Vict, c, 61), s, 24—11 <S- 12 Fict 
c. 48, s, 11. 

This action was commenced in June, 1875, bv a plaint 
in equity in the Oountjr Oourt of fiOddlesex, nolaen at 
Edmonton, to recover from the executor of one Rowell, 
formerly owner of premises in Bounds Green Road, 
Wood Ghreen, an apportionment of expenses incurred 
by the plainti£& in 1864, under section 69 of the Public 
Health Act, 1848 (11 & 12 Met. c. 68), in sewering and 
paving tlie said road. The amount of the apportionment 
having been notified to Rowell in 1878, and not having 
been disputed by him, became, under 21 & 22 Vict, 
c. 98, s. 68, payable from him to the plaintifls three 
months after sudi notice ; and by section 62 of the last- 
mentioned Act the sums so due are declared to be a charge 
on the premises, and to bear interest at 5 ^r cent. '; 
and the nlsint prayed that the charge, amounting to the 
sum of aoout 25/., might be effectuated in favour of the 
plaintiJSs, and for a sale of the premises. 

The plaint was— almost directiy after it was filed-* 
transferred into the Oourt of Ohancery. 

The plaintiffs had, at the same time they commenced 
this action, commenced an action on the common law side 
of the same Oounty Oourt to recover the sum of -18/. 6s,^, 
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fiiither amount of expenses apportioned to be paid by Ho- 
well as the owner of other premises ( The Tottenham Local 
Board of Health v. Eowell, 46 Law J. Rep. O.A. 432; 
L.R. I £zch. Div. 574) ; and in that case it was held that 
proceedings under 24 & 25 Vict c. 61, s. 24, in the 
County Oourt^ for the recovery of a demand below 20/., 
having been taken after the expiration of six months 
from the time when such demand became due, were, by 
implication, subieet to the iimitstion: fixed by 11 & 12 
Vict. c. 48, s, 11 ; and that the claim of the lioard was, 
therefore, ba!rred by lapse of time. 

The present action was not set down till April, 1879. 

Mr. Eiggint and Mr, liberty for the plaintiff's, con- 
tended that — notwithstanding the decision of the Court 
pf Appeal in the case above referred to, and which only 
ddcided that, in taking summary proceedings, they were 
blurred by lapse of time — the plaintiffs were, under sec- 
tion 62 of the Act of 1858, entitled to a chaise on the 
piemises; and tiiat, the proceedings having been com- 
menced within the time allowed by the Statute of 
Limitations, they were entitled to recover. 

Mr, Pearson and Mr. Hunter^ for the defendant, were 
not called upon. 

Maldts, y.O.f decided that the remedies given by 
section ^2 of 21 & 22 Vict. c. 98 weore only intended to 
be exercised when all the renoedies given by section 129 
of 11 k 12 Vict. c. 63 had fidled; and that the. board, 
having lain by for so lonff, and having never attempted 
to put in force the remecBes given by the last-mentioned 
section, it was most unreasonable that they should now 
attempt to get a charge on the premises ; and he dis- 
missea the actbn, with costs. 



Chancery Division, 

BACdK, V.O. 

Jan. 23. 



1 M'j 



STBPHBsrs & Co. V. Cabnsgie 
k'SD Othbrs. 



Bra^ice — Service <mt of Jurisdiction — Rules of Court. 
lS7(^0rder XL, Rule 1. 

Adjourned summons on behalf of Buys & Co., a firm 
at Antwerp, defendants in the action, to discharge an 
order for service of notice of the writ of sunmions upon 
the said defendants at Antwerp. 

The plaintiffs were the first mortises of a British 
ship the India and her freight, by virtue of a mortgage 
executed by both parties in London. The several de- 
fendants were — the second mortgagee of the ship 
and freight ; his trustee in liquidation ; the master of 
the ship 'f the trustee in liquidation of the mortgagor ; 
the owners of the shin, Law, Surteee & Co., who &imed 
a charge on the freight for advances under a letter sub- 
sequent in date to the plaintifib' mortgage ; and Buys & 
Co., the holders of tne fr^ht, who also claimed to 
retain the freight as against a debt due to them from the 
second mortgagee. 

The India's vovage was from the Meditemnean to 
Antwerp, where uie discharged her caxf^o oonsiffned to 
ineichants there, from whom a sum ^ 30,000 francs 
thereupon became payable for freight. 

Hie India aftermrds came on from Antwerp to 
London, where she was sold, in pursuance of an order 
of. the Admiralty Division, for tiie purpose of paying 
the wages of the crew and the wages and disbursements 
of the master. The pkintifis' claim was for an account 
of what .was dne to tnem on their mortgage ; an account 
of what was due to them for wages of the^ crew of- the 
India, and for expenses in taking charge of her down to 



the time of her sale, and for costs in the Admiralty 
action *, a declaration that they were entitled to payment 
out of the freight, and for a receiver thereof; and an 
injunction to restrain the defendants from dealing with 
the same. - ■'•■' 

Mr. Eoeritt for Buys & Co: These defendants are 
foreigners, out of the jurisdiction; and the subject 
matter of the action as against them is not situal^ 
within the jurisdiction; nor do any of * flie- other' cir- 
cumstances under which, according to Order ^ XI., 
Bule 1, notice of a writ may be served out of the juris- 
diction, apply to theuL 

Mr, Buckley for the plainti& : The main causes of 
action arose within the jurisdiction, and the relief 
claimed asalnst Buys & Co. is merely subsidiary;' sg 
that the fiict of the cause of action as against them 
having arisen out of the jurisdiction b immaterial. 

Mr, Everitt in reply. 

Bacon, V.C. : In my oninion this case comes within 
the provisions of Oi-der XI., Bule 1, for the contract upon 
which the claim is based was an English contract. Tb^ 
case presents itself to me in this way. A first. mortgagee 
claiming against the mortgagor and puisne incumbrancers, 
finds part of the property in the hands of an Antwerp 
merchant, who makes some daim to it because the second 
mortgagee owes him money. The first mortgagee's 
right, which is paramount to that claim, is the right inter- 
fered with, so that it cannot matter where the contract 
between the second mortgagee and Buys & Co. wa|S 
entered into. 

Summons dismissed, with costs, 

nt rw • 1 i« »•« ThB CaESKOBB CATTSEWAlr 

Chimcery JJ^meum. I q t h^x^ UwiriH) 



Hall, V.C. 
Jan. 23, 



I Gbisbk akd Lowbb Holt IJhitih) 
I Briokwobks and Colliert 
J Company (Limitbd). 

Winding-up — Petition by one Company to wind up 
another Company — Affidavit in Support of Petition. 

Unopposed petition by a banking company, as* creditors, 
to wind up the above company. 

Mr. F. C. J. Millar applied, ex parte, for the leave 
of the Court that the affidavit in support of the petition 
might be made hy the general manager of the petition- 
ing company. He said that it was considered that 
OMer I., Bule 4, of the General Orders of November, 
1862, only appHed where the petitioning company was 
the company to be wound up, and that according to 
Buckley on 'Joint Stock Companies,' third edition, 
p. 476, in a case like the present special leave ought to 
be obtained. He thought, however, that in many 
similar cases an affidavit by the general manager had 
been accepted as sufficient, without any special leave. 

Hall, V.C., thought so too, but gninted the leave on 
this application. 

Chancery Divimon.\ 

Hall, V.C. > In re LroKHS. Nixon v, Lvokib.. 
Jan. 24. J 

I^actice — Service out of Jurisdiction — Counterclaim—' 
Rules of Court, Order XXIL, Rule 6; Order XL 

Mr. J. Beauiwmt asked leave to serve, out of the juris- 
diction, a counter-claim by one of the defendants against 
the plaintiff, other defendants, and oeirtaln new parties. 
TwoofUiese defendants. t(^ the boiuiteiHslaiiifr were imdent 
in New Zealand, and one in Demerara. He referred to The 
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Swansea Shipping Company v. Duncan (Law J. Notes of 
Oases, 1876, p. 92; L.ft, 2 Q.B. Biv. 644), where 
Order XI. had been held to apply to a third-party order ; 
AS to which there was a difficulty from the eight-day 
limit of appearance, which did not arise in the case of a 
counter^^laim. 
HiXL, y.O., gave leave as asked. 

Chancery Division. ^ 

Try, J. } LoNQt v. Obosslet. 
Bee. 19, 1879. J 

Practice^Wrong Plaintiff— Order XFL, 
Eules 2, 13. 

This was an action for specific performance of a con- 
tract to take a lease. 

The plaintiff was originally a tenant for life. The 
statement of claim alleged that she was tenant for life, 
with power of leasing. She died; and her executor 
procured an order, under Order I., Rule 4, that the 
action should be carried on between him and the original 
defendant It was found that the tenant for life had no 
power to grant the lease. The executor of the tenant 
for life and his sister were the persons entitled in 
remainder. Application was made at the hearing on 
behalf of the plaintiff on the record, to amend, by 
making himself plaintiff in the character of owner, and 
making his sister, his co-owner, co-plaintiff, and alleging 
that the tenant for life had contracted as agent, and the 
contract had been ratified. 

Mr, Romer and Mr, Levett for the plaintiff. 

Mr, North and Mr, W. Renshaw for the defendant. 

Fry, J., allowed the amendments to be made, giving 
the defendant leave to amend the defence ; and directed 
the action to stand over, the plaintiff paying idl cosxs 
occasioned by its so standing over. 

Chancery DioisumA 

Fry, J. \ Lloyd's v, Habpeb. 
Jan. 28, 24. J 

Guarantee— Act of Parliament — Construction — Trust — 
Practice — Parties, 

In 1868 Lloyd^s Ooffee House was an unincorporated 
association, managed by a committee of twelve persons. 
The association comprised underwriting membm, non- 
underwriting members, and subscribers. Mr. S. Harper 
sent a letter of guarantee to the committee in the fol- 
fowing terms : ' My son, Mr. R. H. Harper, being a can- 
didate for admission to Lloyd's Coffee House as an under- 
writing member, I bee to tender my guarantee on his 
behfdf, and to hereby nold myself responsible for all his 
engagements in that capacity.^ The association was in- 
corporated b^ an Act passed in 1871, and the rights of 
all trustees for the committee or members were vested 
in the corporation. In September, 1876, Mr. S. Harper 
died, and notice of his death was ^ven to Lloyd's. Mr. R. 
H. Harper was elected an underwriting member of Lloyd's, 
and continued to do business as such down to November, 
1878, when he suspended payment. There was no power 
in the society to remove a member except in case of in- 
solvency. The action was brouf^ht by Lloyd's, a firm of 
insurance brokers being co-plaintiffs, against the executors 
of Mr. S. Harper to enforce the guarantee. 

Mr. North and Mr. F, C. J, Millar for the pluntiffs. 

Mr, Cookson and Mr. Cracknall for the defendant. 

Fbt, J.| held (1) that the guarantee did not de- 



termine on the death of the guarantor or on the 
notice to Lloyd's; (2) that the right to sue on the 
guarantee was vested in the new corporation of Lloyd's ; 
(3) that it extended to debts due to persons outside 
Lloyd's in respect of obligations incurred through the 
agency of n^embers or subscribers of Llovd's ; and (4) 
the corporation were trustees for them, and could sue on 
the guarantee in their behalf. 



COURT OF BANKRUPTCY. 

Bankruptcv, 1 

Bacon, C.J. VRe Lbb & Soira. Re parte Good. 
Jan. 12. I 

Payment of Dividend— Notice of Claim of secured 
Creditor— Bankruptcy Rules, WO, Rule 312— ^anA;. 
ruptcy Forms, No, 126. 

This was an appeal from the Dewsbuzy County Court 

The debtor filed a liquidation petition on June 22, 
1878, and resolutions for liquidation by arrangement 
were passed, and two trustees appointed. In the debtor's 
statement of afiSiirs the London and Yorkshire Banking 
Company were described as fully-secured creditore. Cor- 
respondence passed between the trustees and the bank 
in which the oank stated particulars of its debt, amount- 
ing to 6,623/., and set out the securities, but without 
estimating their value, and claimed to prove for any 
balance that might remain due after realisation. The 
trustees thereupon, on September 9, 1878, served a 
notice of rejection of the bank's claim and of exclusion 
from dividend in the form given in Bankruptcy Forms, 
1870, No. 126, which concludes with the words: 'take 
notice that such exclusion will be final, unless within 
fourteen days you apply to the Court to prove 
your debt, and proceed with sudi application with 
due diligence.' The bank, however, made no ap- 
plication to the Court, but proceeded to realise its 
securities, and on January 16, 1879, enclosed a proof 
for 2,685/. lOs, 6d,, being the balance remaining 
due after realising the securities. The trustees had, in 
the meantime — on January 3, 1879 — declared a dividend 
of Ss, Qd,, payable on January 16, but refused to pay 
any dividend on the proof of the bank. On the applica- 
tion of the bank, the County Court judge ordered the 
trustees to pay a dividend of 3«. Qd. on the 2,^86/. lOs, 6d, 

The trustees appealed. 

Mr. E. C. WuUs, for the appellants: The trustees 
were not bound to reserve assets for the payment of a 
dividend on the bank's claim. Rule 312, which says 
that the trustee is to be deemed to have notice of debts 
inserted in the debtor's statement, excepts the case 
< where any such debt has been adjudicated upon prior 
to the declaration of the dividend.' The notice or the 
trustees' rejection of the claim, according to Form 126, 
amounted to such an adjudication. He also cited 
Bankruptcy Act, 1869, sectiofas 40, 43; Bankruptcy 
Rules, 1870, rules 99, 100, 101, 136, 213, 312, 813. 

Mr, Window and Mr, Firday Knight, for the respond- 
ents, were not called upon. 

The Chief Judge said that the trustees had notice 
that the bank intended to prove for the balance after 
realising the securities ; that the rejection of the daim 
by tiie trustees was not an adjudication within tiie mean- 
ing of Rule 312 } that the order directing payment of 
the dividend was, therefore, *right; and tlu^t the appeal 
must be dismissed, but without costs. 
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COURT OF APPEAL. 

Cowt of AfypeaL 

Jessel, M.R. 
Baooallat, L. J. 



CoTToy, L. J. 
Jan. 21. 



Re Ekmet. Emuet v. Emmet. 



Will — Construction — CHft to Children to be paid at 
Twenty-one, after a Life Interest, 

Appeal from the decision of Hall, V.C. (reported 49 
Law J. Rep. Chanc. 21), holding that the rule that a 
bequeet to a class to be paid at twent;^-one takes eflTect 
in laToaT of members of the class coming into existence 
before the eldest attains twenty-one, applies, although 
the will creates a prior life interest which determines 
before any of the claas attain twenty-one. 

Mr, Robinson and Mr. W. W, Cooper for the ap- 
pellant. 

Mr, Dundas Gardiner for a party in the same interest. 

Mr, Hastings, Mr, Rigby, and Mr, W, Pearson for the 



responi 

Their Lordships affirmed the decision of the Vice- 
chancellor ; and dismissed the appeal, with costs, 



Metropolitan District Railway 
Company v, Cobh. 



Court of Appeal, ' 

JvssBLy M.R. 
Baogallay, L. J. 

CoTTOir, L.J. 
Feb. 4, 6. 

MaUway Company — Superfluous Lands — Land over 
Tunnel-^The Lands Clauses Act, 1846, s, 127. 

Appeal from decision of Fry, J. (noted Notes of 
OnseBy ToL ziy. p. 78), holding that a railway company 

T0L.Z7. 



which had constructed a tunnel by arching over a cutting 

and placing soil on the arch, could not sell the surface 

over the tunnel as ' surplus land.' 

Mr, J, Pearson and Mr, S, Roberts for the appellant 

company. 
Mr. Olasse and Mr, Strickland for the respondent 
Their Lordships affirmed the decision of Fry, J. 



Court of Appeal, 

Jambs L. J. 

Cotton, L.J. J. Kelly v, Byles. 
Baogallay, L.J. 

Feb. 9, 10. 

Trade-mark — Title of Book — Use of descriptive Word^ 
^Post Office: 

This was an appeal from the decision of Bacon, Y.C, 
reported 48 Law J. Rep. Chanc. 669. 

The plaintiff was the registered proprietor, under the 
Copyright Act, of a directory entitled the ' Post Office 
Directory of the West Riding of Yorkshire,* which 
included the town of Bradford. The defendants nub- 
lidied a directory for the town of Bradford entitlea the 
'Bradford Post Office Directory,* but which bore no 
similaritv to the work of the plamtiff in price or apnear- 
ance. The plaintiff claimed to restrain the defenoanta 
from using the words ' Post Office ' as part of the title 
of their directory. There waa no sufficient evidence to 
show that the words ' Post Office ' in connection with 
directories was known to any portion of the public as a 
synonym for the word ' Kelly.^ 

The yice-Chancellor held that the plaintiff had no 
right to the exclusive use of the words ' Post Office ' as 
DigitiftdbyV^OOgie 
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part of the title of a directory for Bradford, either under 
the Copyrijrht Act or as property in the nature of trade- 
mark ; and dismissed the action. 

The plaintiff appealed. 

Mr, Kmj^ Mi\ Hemming, and Mr, Leeson for the 
appellant. 

Sir H, Jackson and Mr. Rigby for the respondent. 

Their Lordships affirmed the decision of the Vice- 
Chancellor. 



HIGH COURT OF JUSTICE. 



Chancery Division 
JlSSSBL, M 

Jan. 30 



vision, ^ [ 



I The Canadian Land Rbclaim- 
inq and colonisino compant 
(Limited). 

Companies Act, 1862, s. 105 -Acting as Director without 
Qualification— Misfeasance-- Compensatum, 

Two persons, named respectively Coventry and Evans, 
acted as directors of the company, but without the quali- 
fication required by the company's articles of association 
—namely, the holding of 100 shares of 6/. each. The 
company having been wound up, the liquidator en- 
deavoured to put them on the list of contributories as 
holders of 100 shares each ; but the Court held that, 
since they had not been duly appointed directors, there 
was no contract by them to take qualifying shares. The 
liquidator then took out a summons, which was ad- 
journed into Court, asking that Coventry and Evans 
might be ordered to contribute to the assets of the 
company the sum of 600/. each by way of compensation 
in respect of their misfeasance in acting as directors 
without being duly qualified, 

Mr, 8. Brice for the liquidator. 

Mr. Davey and Mr. Buckley for Coventry and Evans. 

The Master op the Rolls held (1) that Coventry 
and Evans c ime under the section, since, if not ' direc- 
tors ' within the meaning of the word as used there, 
they were at any rate * officers * of the company ; (2) 
that, although no specific damage had been shown to 
have resulted from their acts, the Court had power to 
order them to make compensation ; and (3) that the 
proper amount of compensation was the same which 
they would have had to contribute in respect of qualify- 
ing shares had they done their duty and taken them. 



Chawiery Division, 



Jan. 31 



Division, \ 
M.R. I 
Jl. J 



Re Osborne and Rowlett, 



Vendor and Purchaser— Power of Sale given to Trustees 
and their Heirs Sale hy Assign of last surviving 
Trustee, 

In this case land had been limited to trustees, with a 
power of sale exercisable by them and their heirs. The 
last surviving trustee died, having devised his trust 
estate, and a contract to sell the property was entered 
into by the devisee. The purchaser took the objection 
that, since the power of sale did not in terms extend to 
the trustees and their assigns, the devisee could not 
make a good title without the concurrence of the per- 
sons beneficially interested. The question now came 
before the Court on a summons under the Vendor and 
Purchaser Act, 

Mr. Chitty and Mr. Whately for the vendor. 



Mr, Davey and Mr, W, W, Knox for the purchaser. 

The Master op the Rolw held that the devisee 
could exercise the power of sale, and give a complete 
discharge to the purchaser. 



Chancery Divis^on,^ 
Jbssbl, M.R. 
Feb. 2. J 



Greave? r. ToPtELD. 



Amuity not ret/istered—lH <J- 10 Vict. c. 15, *. 12 — 
Purchaser— Effect of Notice. 

This was a question of law stated for the opinion of 
the Court ; and was whether an unre^aatered annuity 
charged upon land is effectual as against a purchaser of 
the land who had previous notice of it. 

Mr, Ince and Mr, G. C, Price for the plaintiff. 

Mr. Chitty, Mr, Ingle Joyce, and Mr. H, Humphreys 
for the defendants. 

The Master of the Rolls decided that the pur- 
chaser took the land free from the annuity. 



Chancery Division, 

Malins, V.C. 

Jan. 29. 



"BAaHOTT V, Norman. 






Bill of Sale— Bills of Sale Act, 1878 (41 ^' 42 Vict, c, 
31), s, 10— Invalid as against Grantor if not attested — 
Mortgage — Davies v, Goodman, 49 Law J. Rep, Each, 
101 , L, R.6 Ej:ch, Div. 20, approved of. 

This was a motion for injunction on behalf of the 
plaintiff, to restrain ihe defendant, until the hearing, from 
enforcing, or taking any steps or proceedings to enforce, 
any of the powers, covenants, clauses, and provisions of 
an indenture of October 0,1879, made between the plaintiff 
and one Currans of the one part, and the defendant of 
the other part, whereby Currans and the plaintiff cove- 
nanted to pay the defendant 275/., and interest at 30 per 
cent., by instalments ; and charged the lease of a certain 
theatre with the payment thereof; and that after they 
should have furnished the theatre, and taken the lease, 
they would execute a mortgage of all their interest 
therein, and the furniture, fixtures, and fittings thereof, 
to the defendant. 

Mr, Glasse and Mr. Rose Innes, for the plaintiff, con- 
tended that the deed operated as, and was in fact, a 
bill of sale; and that, not havit.g been attested by a 
solicitor, in pursuance of section 10 of the Bills of iSale 
Act, 1877, it was wholly invalid; and they relied on 
the decision in Davies v. Goodman (vbi supra). 

Mr. Biggins and Mr, E, Cooper Willis, for the de- 
fendant, contended that the deed,. being also a mortgage, 
did not come within the section of the Act, and was^ 
therefore, good. 

Maldts, V.C, was of opinion that the deed was dis- 
tinctly a bill of sale within the meaning of the Act, be- 
cause there was an assignment of the furniture and 
effects then in the theatre, and such as might be after- 
wards purchased and placed in the theatre ; and that, 
not having been attested by a solicitor, it was absolutely 
void against the grantor, as in the case of Davies v. Good- 
man (ubi supra), with which decision he entirely con- 
curred. He thought, however, that the deed was also a 
mortgage as well as a bill of sale ; and, therefore, so far 
as it was a mortgage, it was valid, although, so far as it 
was a bill of sale, it was invalid ; and he refused the 
motion, but without costs. 
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^^^^^^"•Ibenbow & SoNfl v. Low, Son, 
Feb:I • J ^^^^^^- ' 

Practice— Counter-claim — Reply — Joinder of Isme— 
Striking out Reply— Order XXVIL, Rule 1 — 
Order XIX., Rules 20, 2l—Rolfe v. Madaren, L.R. 3, 
Chanc. Div. 106, not followed. 

Motion. 

In an action to restrain the defendants from interfering 
with the plaintiffs in the use of their trade-mark, the 
defendants delivered a statement of defence and counter- 
claim ; and bv the counter-claim the defendants claimed 
as follows : ' i'he defendants repeat and rely on each and 
every of the statements in part^zraphs 1 to 13^ inclusive 
of the statement of defence nereinbefore contained, as if 
snch statements were here repeated verbatim.' 

Paragraph 1 of their reply was as follows : * The plain- 
tiffs join issue with the defendants upon their statement 
of defence.' 

Paragraph 2 of the reply was : * With respect to the 
statements contained in the defendants' counter-claim, 
the plaintiffs join issue on paragraphs 1 to 13, inclusive 
of the statements of defence therein repeated and relied 
on, as if the same were repeated verbatim.' 

Mr, Byine, for the defendants, moved to strike out 
paragraph 2 of the reply, as embarrassing. 

Mr, WUlia-Bundy cmtra : Rdfe v. Maclaren (ub, $up,) 
is a direct authority to the contrary. Paragraphs 1 to 
13 of the counter-claim are the same upon which, when 
stated by way of defence, we have already joined issue. 
Of what use, then, can it be to answer them specificaUy P 

Baoon, V.O. : With the greatest respect for the deci- 
sion in Rolfe v. Maclaren, I must look at the words of 
Rules 20 and 21 of Order XIX. ; and, in my opinion, 
those rules require that a plaintiff*, in his reply, 
shall deal specifically with, and not deny generally, the 
facts alleged in a defence by way of counter-claim. 
Paragraph 2 of the reply must be struck out, and para- 
graphs 1 to 13 of the counter-claim must be answered 
specifically. 



TozEB r. Bbxttoit. 



Chancery Division, 
Baooit, V.O. 
Feb. 10. J 

Practice— Foredosure Action— Further Mortgage ' Pen- 
dente Lite*— Action continued against Mortgagee — 
Rules of Court, 1875, Order L., Rule 2. 

This was a foreclosure action by a first mortgagee 
against the mortgagor and a second mortgagee. A 
receiver had been appointed, and the action set down for 
liearing, when the plaintiff discovered that, pending the 
action (which had not then been registered as a, lis 
pendens), the mortgagor had mortgaged the property to 
a third mortgagee. 

Mr, PhiUpotis applied, ex parte, for an order under 
Order L., Eule 3, that the action might be continued 
against the third mortgagee. He stated that the plain- 
tiff had already applied for, and been refused, an order 
of course at the Order of Course Office, where it was 
intimated that the mroper course was to proceed under 
Order XVI. ; but the latter procedure would involve as 
much delay as if the action had to be recommenced. 

Bacon, V.O., made an order under Order L., Bule 3, 
that the action should be continued against the third 
mortgagee. 



Chancery Division. 1 

Hall, V.O. }■ Yates v. Fi»k. 
Jan. 28. J 

Partnership— Surviving Partner carrying on Business 

after Copartner's Decease— Distribution of Profits, 

Further consideration of a partnership action by the 
representatives of a deceased partner against the sur- 
viving partner. The deceased partner died in 1873; and 
for three years after his decease the defendant carried on 
the business, claimicg to be entitled so to do under an 
option of purchase given to him by the partnership 
articles, and retaining and employing therein the capital 
of the deceased partner. The action was brought in 
1873; and, at the hearing in 1875, it was decided that 
the option in question determined when the term of 
the partnership articles expired, which was in the year 
1867. The capital of the deceased partner largely 
exceeded that of the defendant ; and the only question 
was, whether, after making a due allowance to the de- 
fendant in respect of his services in managing the busi- 
ness, the profits earned during the three years should be 
divided equally or rateably in proportion to the respec- 
tive capitals. 

Mr. Pearson and Mr. Fveritt for the plaintiffs. 

Mr. Grahajn Hastings and Mr, O. Curtis Price for the 
defendant. 

Hall, V.O., held that the profits must be divided 
rateably in the proportions of the capitals. That ap- 
peared to him the correct principle to adopt, where a 
surviving partner carried on the business after the decease 
of his copartner, and the capital of one partner was greatly 
in excess of the other ; and particularly where, as here, 
the surviving partner had acted in assertion of a right to 
which he was not entitled. 



1 



In re Amies. Milher v. Milker 



Chancei-y Division, 
Hall, V.O. 

Jan. 31. 
Will— Construction— Separate Use— Word ' sole,' 

Elizabeth Amies, who died in June, 1878, by her 
will, dated April 6, 1874, declared that her nephews 
and executors (named) should take two-third shares of 
her property for their own use and actual benefit, and 
gave the other third as therein mentioned. 

By a codicil dated May 14, 1874, she declared that, 
out 'of the one-third share last given, there should be 
paid to her niece, Bettey Ann Scott, the wife of Abiathar 
Scott, 260/. 'for her sole use;' and to her son, R. A. 
Scott, 600/., if and when he should attain twenty-one ; 
and, if he should die under that age, then the 600/. 
should be payable to her brother, the plaintiff, and all 
her sisters equally, &c. 

An action for administration now came on upon 
further consideration as a short cause. As to the point 
whether the gift to Mrs. Scott was for her separate use, 

Mr, Graham Hastings and Mr, K Holl, for the ex- 
ecu tors, suggested that consistently with Massy v. Rowen, 
L.R. 4 Exch. 488, the word ' sole ' was capable of admits 
ting the technical meaning, where the context supported 
that, and it would be otherwise reduced to silence. 
Here the testatrix apparently distinguished the use of it 
from mere words ot absolute enjoyment, such as were 
employed elsewhere in the will. 

Mr, W, Pearson and Mr. Ratclinson appeared for both 
husband and wife. 

Hall, V.O., held that a separate use was created. 

Digitized by V^OOQIC 



12 [VOL. 16.] 



THE LAW JOUKNAL. 



fNOTBS OV CASES. 
L Feb. 14, 1880. 



CSiancery DivinonA 

Fry, J. \ Davis v. Davis. 

Jan. 29. J 

Compromise. 

This was an action which, at the trial, after the 
plaintiff's case had been opened and some evidence given, 
was compromised in Court. A motion was now made 
to compel the plaintiff to give minutes, signed by 
counsel, to the registrar for the purpose of passin&f the 
order agreed to. The plaintiff ineisted on her right to 
withdraw from the terms before the order was passed. 

Mr, Cohen and Mr, Fellows for the motion. 

Mr, Fischer for the plaintiff. 

Fkt, J., held that the compromise was binding, and 
directed the signed minutes to be given to the registrar. 



Y 



OWEKS V. BaTHITRST. 



Cliancery Division, 

Fry, J. 

Feb. 4, 6, 6, 7. 

Prescription — Right of Way — Copyhold — Evidence — 
Pi^esumption, 

An issue in this action was whether there was a public 
right of footway over a meadow belonging to the plain- 
tiff. Part of the meadow was copyhold. There was 
evidence of long user. It was argued on the part of the 
plaintiff that, in the absence of e\'idence that the lord 
had been in a position to dispute the right, there would 
have been no prescription against him. 

Mr» North and Mr, Bunting for the plaintiff. 

Mr, Fischer, Mr, Herschell, and Mr, Bathiirst for the 
defendants. 

Fry, J., held that it would not be presumed that the 
lord had at no time been in possession ) and gave judg- 
ment for the defendants. 



Cox V. WiLLOTJGHBY. 



Chancei^y Division, ] 
Fry, J. 
Feb. 7. i 

Partnership, 

This was an action, by the executors of a deceased 
partner, to determine whether a clause in partnership 
articles was applicable to the partnership at will carried 
on by the partners after the expiration of the partner- 
ship articles. The partnership was between solicitors ; 
and the articles provided that, if Mr. Cox should die 
during the term, his executors should bo paid 1,600/. 

Mr, North and Mr, Hatfield Green for the plaintiffs, 



M7\ Cookson and Mr, HomeU for the defendants. 
Fry, J., held the provision was applicable to the con- 
tinuing partnership at will. 



COURT OF BANKRUPTCY. 

Bankruptcy, ^ 

Bacon, C.J. V Ex parte Eatotjgh. Re Clipfe. 
Feb. 9. J 

Court of Bankruptcy — Jurisdiction — Seizure before Act 
of Banh-uptcy — Bankruptcy Act, 1869, s, 72, 

Appeal from Bolton County Court. 

By a lease, dated October 24, 1878, Eatough &"Co., 
brewers, agreed to let to J. W. Cliffe a public house, 
upon a yearly tenancy, at a rent of 801, per annum, half 
a year 8 rent, in advance, being payable on November 
24. The lease also contained powers to the landlords 
to take the same means for recovering book debts and 
the price of beer supplied as the lease gave them for the 
recovery of rent, including a power of distress and sale, 
after a five days' notice of the distress. 

Under these powers Eatough & Co., on December 4, 
distrained for the sum of 140/., due to them for rent, 
book debts, beer, &c., from Cliffe. On December IC, 
Cliffe's goods were sold to satisfy the distress. 

On December 6, Cliffe committed an act of bank- 
ruptcy ; and, on December 19, a petition was filed, under 
which, on January 3, 1879, CHiffe was adjudicated a 
bankrupt. 

On August 20, 1879, the registrar of the Bolton 
County Court made an order that the trustee in Clifle s 
bankruptcy was entitled to the proceeds of the goods, 
less 10/., and also to damages for an excessive distress. 

Eatough & Co. now appealed from this order. 

Mr, De Qex and Mr, Channell for the appellants: 
The County Court had no jurisdiction to decide this 
question ; it is not a case for the Bankruptcy Court, as 
the cause of action arose prior to the bankruptcy. 

Mr, Finlay Knight for the trustee' : The Bankruptcy 
Court has jurisdiction, for the power to seize in the 
agreement is bad, as being contrary to the policy of the 
bankrupt law. The objection should have been taken in 
the County Court {Ex parte Swinbanks, re Shanks, 48 
Law J. Rep. Bankr. 120 j s. c. L. R. 11 Chanc. Div. 
525). 

The Chief Judge : In my opinion, the County Court 
judge had no jurisdiction to try the question ; and the 
order must, therefore, be discharged, without coPts. 
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HOUSE OF LORDS. 

Souse of Lo7'd8,\Il00PER AND ANOTHER V, BOUBNS 
Feb. 9. J AND OXHEBS. 

Lands Clauses Consolidation Act, 1846 (8 <J 9 Vict. c. 18), 
8, 127)— Superfluous Lands. 

This was an appeal from a judgment of the Court of 
Appeal (reported 47 Law J. Rep. Q.B. 487), which 
afiirmed one of the Queen's Bench Division (reported 
46 Law J. Rep. Q.B. 509). 

The plaintifs sued as adjoining landowners, to recover 
as superfluous lands, under 8 & 9 Vict. c. 18, s. 127, 
certain parcels of land near the Westbury Station of the 
Great Western Railway. The land, including the mines 
thereunder, was bought in 1848 by the Wilts, Somerset, 
and Dorset Railway Company, under their statutory 
powers, by agreement with the owners. That company 
was afterwards dissolved, and its undertaking transferred 
to the Great Western Railway Company. The land in 
question had never been used for the purposes of the 
railway ; but it was found, by the special case in which 
the facts were stated, that since 1868 the traffic had so 
largely increased, that the land was required for provid- 
ing additional accommodation, thougn want of means 
liad prevented the company from so using it. Mean- 
■while, it had been demised to a mining company, with 
special powers of re-entry if it should be required for the 
use of the railway. 

. The plaintifis contended that there was no evidence 
that the land was required in 1863 when the period ex- 
pired during which tne company could retain it if not 
required ; and, secondly, that even if the surface was not 
superfluous, the mines under it were. 

The judgments of the Queen's Bench Division and of 
thd Oourt of Appeal were in ^your of the defendants. 



The plaintiffs appealed 

Mr. Benjamin (Mr. Merewether with him) appeared 
for the appellants. 

Mr. Davey, Mr. Charles, and Mr. Moulton, for tile re- 
spondents, were not called upon. 

Their Lordships (Earl (;airns, L.C, Lord Hath- 
BRLBT, Lord CHagan, and Lord BLACKBtJRN) affirmed 
the decision of the Court of Appeal. 



COURT OF APPEAL. 



Cow't of Appeal. > 

JsssBL, M.R. 
Bagoallat, L.J. yin re Hallbit. 

Thbsigbr, L.J. 
Dec. 3,17. Feb. II 
Trustee— Blending Trust with Private Moneys—Rule of 

Clayton's Case (1 Mer. 672, QOS)—PenneU v. Defell 

(4 be Q. M. ^ O. 872) overruled. 

H. H. Hallett, a solicitor, died in February, 1878, 
insolvent. In November, 1877, he had sold a Russian 
bond for 1,036/., which was the property of the trustees 
of his own maniage settlement, and also other Russian 
bonds for 2,442/., belonging to a client of his, Mrs. Cot- 
terill. The proceeds of the sales were paid by Mr. Hallett 
to the credit of his current account with his bankers on 
November 14, 1877. The trustees' bonds produced 770/., 
Mrs. Cotteriirs 1,804/. The 770/. was entered in the 
account before the 1,804/. Before his death he had 
drawn out of the bank various sums to an amount which 
covered the whole 770?., and a large part of the 1,804/. ; 
but there had always been a balance to the credit of his 
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account more than BufRcient to answer the 770/. and 
1,804/., and at his death there was a sum of more than 
3,000/. standing to his credit. 

The question was, whether the rule in G]ayton*s case 
applied— in which case the whole of the 770/., and a 
large part of the 1,804/., had been drawn out before his 
death. If it did not anplj, then the trustees and Mrs. 
Ootterill would be entitled to receiTe full payment out of 
the balance standing to his credit. 

Fry, J., holding himself bound by Pennell v. DeffAl, 
which laid down that the rule of Clayton's case applied 
to trust as well as other moneys, decided that the 770/. 
was wholly gone, Mrs. Ootterill being entitled to recover 
BO much of the 1,804/. as remained undrawn out. 

The trustees and Mrs. Ootterill appealed. 

Mr, Pearson and Mr, Dundas Gardiner for the 
trustees. 

Mr, De Qex and Mr, Edward Beaumont for Mrs, 
Ootterill. 

Mr, Napier Higgins and Mr, Fossett Look for the 
executors of Mr. Hallett. 

Their Lordships (Jessel, M.R., and Baggallat, 
L.J.) reversed the decision of Fry, J. On principle 
nothing could be better settled by the law of this 
and all other civilised countries that, when an act 
could be done rightfully, no man could be allowed 
to say that he did it wrongfully ; and, applying that 
rule to the case of trust moneys, which a man had 
blended with his own, he could not be heard to say that 
he had taken away the trust moneys when he might 
have been tailing away his own. The rule eetablished 
in Olayton's case— that the drawings out in a banker's 
account were to be attributed, in the first instance, to 
the earlier payments in — was a very convenient rale ; 
but was a mere presumption of law, which must give 
way to a contrary inference deduced from the facts of 
the case. Nothing laid down by that rule conflicted with 
the principle abo?6 mentioned. The case of Pennell v. 
Deffellf no doubt, created considerable difficulty. It was 
a decision of a Oourt of co-ordinate jurisdiction, pro- 
nounced many years ago, and, to a great extent, was ap- 
plicable to the present case, and did destroy the right of 
the cestui qui trust to follow trust money. But the 
law laid down in a decision which is to be a guide to 
future judges, is merely the expression of a principle to 
be ^therc^ from the judgment. The main part of the 
decision in that case consisted in giving efiect to the 
rights of the cestui que trust upon de ver^ prin- 
ciple which was explained above ; and the principle laid 
down there had been rightly applied, except on the one 
point which arose in the present case, and the Oourt 
ought now to follow the principle, and not the mistaken 
application. The case had been followed, no doubt; but 
no rule of conduct had been created by it, and the cases 
followed would not afiect the dealings of mankind as 
had sometimes been the case with some erroneous deci- 
sions. No man ever gave credit to a man on the suppo- 
sition that he would misappropriate trust money, ana so 
increase his assets, and still less that he would pay the 
trust money to his own account at his banker's, and then 
draw out a large sum for his own purposes. 

Thesigsr^ L. J., dissented. While recognising the prin- 
ciple contended for by the appellant, he yet felt himself 
bound by the judgment of the judge in Pennell-?, DeffeU 
and the many cases which followed it. He did not feel 
Himself justified in overruling judgments by which, in 
lis opinion, the Oourt ought to be bound. 



Mills v. Jennings. 



Court of Appeal, 

Jambs, L.J. 
Baggallat, L.J. 

OoTTON, L.J. 
Jan. 27. Feb. 9, 14., 

Mortgages^ Consolidation — Redemption Suit — Partiei. 

Appeal from the decision of Bacon, VX). 

In the year 1836 J. T. mortgaged certain freeholds to 
A., and in the year 1837 mortgaged certain copyholds 
toB. 

In the year 1838 J. T., on the marriage of his 
daughter, conveyed to trustees part of the property com- 
prised in B.'s mortgage upon trust for his daughter, and 
the issue (if any) of her marriage. 

In the year 1839 J. T. mortg^s^ certain other copy- 
holds to 0. 

In the year 1857 all three mortgages had beeome 
vested in W. J., who had no notice of the settlement^ 
and who, in the year 1873, transferred all three mort- 
gages to the defendant Jennings. 

In the year 1878 the trustees of the settlement 
brought an action for an account, and to redeem B.'8 
mortgage only. 

The defendant claimed to consolidate all three mort- 
gages, and insisted that the parties beneficii^lly inte- 
rested in the equity of redemption in A.'s and 0.*8 
mortgage were necessary parties to the action. 

The plaintifiB admitted the defendant's right to con- 
solidate the mortgages prior to the settlement, and 
amended their writ by making the trustee of the equity 
of redemption in A.'s mortgage a co-defendant; but 
contendea that the defendant Jennings could not tack 
to A.'a and B.'s mortgage any mortgages created by J. 
T. subsequent to the date of the settlement. 

Bacon, V.O., decided in favour of the defendant on 
both points; and, as the plaintiffs refused to amend 
further, dismissed the action, with C03ts. 

The plaintiffs appealed. 

Mr. North and Mr. F. C J. Millar for the appeUants. 

Sir H, Jackson and Mr, Toumsend, for the respond- 
ent, relied on TasseU v. Smithy 2 De G. & J. 713. 

Their Lordships dissented from Tassell v. Smith 
(supra) ; and held that acts done by a mortgagor, subse- 
mient to a sale of an equity of redemption, could not afiect 
tne purchaser of the equitv of redemption. Oonsequently, 
0.*s mortgage could not be consolidated with the mort- 
gages created prior to the date of the settlement. Their 
lordships were also of opinion that the action, as 
amended, was properly constituted as to parties. 



Court of Appeal, 
Bramwell, L.J. 

Baggallat, L.J. )• Mters v, Defribs and Another. 
Thesiger, L.J. 
Feb. 17, 18. 

Practice — Costs — Action or Issue tried by Jury — Costs 
foUotoing the Event — Several Issues — Event where 
Plaintiff succeeds on some Issues, and Defendant on 
others-'Order LV,, Rule 1. 

Ap|)eal from the Exchequer Division (anU, p. 174). 
Action to recover damages for three separate eauBet of 
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action. The jury found a yerdict for the plaintiff, with 
one farthing damaged, upon one cause of action, and 
found for the defendants on the other causes of action. 

The Exchequer Diyision ordered that the plaintiff 
should have no costs of the action ; and the Court of 
Appeal affirmed that order. 

The Master x^fiised to tax the costs of the issue found 
for the plaintiff, and taxed the defendants their costs of 
the issues found for them. 

The plaintiff moved to review the taxation. 

The Exchequer Diyision refused the motion. 

The plaintiff appealed. 

Mr, Murphy and Mr, Clay for the plaintiff. 

Mr, Oatea and Mr, E, Pollock for the defendants. 

Theb Lordships affirmed the judgment of the Ex- 
chequer Division. 



HIGH COURT OF JUSTICE. 

^^^^T^'Icarr v. The Metropolitan 
^b.^ J Board OF Works. 

Arttsafu Dwellings Act, 1876, Schedule, Clause 11— 
Promional Aioard — Omission of Interest — Powers of 
Arbitrator, 

In this case a question arose whether an arbitrator 
appointed in pursuance of the provisions in the schedule 
to the Artisans Dwellings Act, 1875, had power under 
clause 1 1 to summon a person before him to assess the 
compensation payable to him in respect of his interest 
in lands taken compulsorily under the Act, where such 
interest was entirely omitted from the provisional award. 
The plaintiff^s lands were mentioned in the schedule of 
lands required to be taken compulsorily. 

By clause 11 the arbitrator may hear and determine 
' any objections which may be made to the provisional 
awiud by any person interested therein, and may take 
any measures wnich he may deem proper for ascertaining 
the compensation payable in respect of any scheduled 
lands, or the justice or propriety of any other matter of 
such provisional award.' By clause 12, when the arbi- 
trator has heard the objections to the provisional award, 
and made such inquiries as he may thmk necessary, and 
made such alteration as he may deem proper in the pro- 
visional award, he is to confirm the same, which there- 
upon, subject to a right of appeal under certain condi- 
tions to a jury to assess the compensation, is absolutely 
binding upon all ^rsons. 

When the arbitrator discovered that the phdntiff*s 
interest was omitted, he summoned him before him and 
assessed the compensation, and altered the provisional 
award in accordance with such assessment. 

The i)laintiff objected to the sum awarded, and brought 
this action to restrain the defendants from taking posses- 
sion of his land on the ground that the arbitrator had 
acted without jurisdiction in assessing the compensation. 

Mr. Ince and Mr, Pope for the plaintiff. 

Mr, Chitty and Mr, Everitt for the defendants. 

The Master of the Rolls was of opinion that the 
plaintiff was a person 'interested ' under clause 11 ; or 
that, at all events, the arbitrator had power to take pro- 
ceedings to get the compensation assessed in such way 



as he thought fit under the later words. He therefore 
thought that the proceedings had been regular ) and 
dismissed the action, with costs. 



Chancery Division, ] 
JssSEL, M.R. > Ellin v. Slack. 
Feb. 10. J 

Trade-mark —Infringetnent — Sale-^Knowledye—Itiyht 
to Account. 

In this case a motion for an injunction to restrain an 
infringement of the plaintiff's trade-mark was made 9 
and the defendant offered to consent to a perpetual 
injunction, with costs. The plaintiff, however, also 
claimed an account of profits made by the defendant by 
the sale of the pirated articles. The defendant alleged 
that, at the time of the sale, he did not know of the 
piracy, and had at once desisted from any further sales. 

Mr, Chadwyck Sealey, for the defendant, relied on 
Edelsten v. Edelsten, 1 D. J. & S. 185. 

Mr, Hatfield Greene for the plaintiff. 

The Master of the Rolls was of opinion, under the 
circumstances, that, inasmuch as the piracy had occurred 
without the defendant's knowledge, the plaintiff was not 
entitled to the account asked for ; and he therefore only 
gave him a perpetual injunction, with costs. 



Chancery Division. 1 
Jbssel, M.R. > Staxdish v. Tatlor. 
Feb. 13. J 

Practice-^ Third Party Notice — Indemnity — Order X VI., 
Rule 18 — Motion or Summons, 

A motion was made, ex parte, by a defendant, for 
leave to serve a third party notice under Order XVI., 
Rule 18, on a person from whom he claimed indemnity. 

Mr, Clare for the motion. 

The Master of the Rolls said that the practice was 
for such an application to be made by summons in 
chambers, upon notice to the plaintiff. He, therefore, 
directed the applicant to take that course. 



Chavicery Division,^ 

Jessel, M.R. 

Feb. 13. 



Hart v. Hawthork b. 



Practice — Foreclosure — Absolute Power of Attorney, 

This was a motion to make absolute a judgment for 
foreclosure. It appeared that the mortgagee's agent had 
attended at the Roils Chapel, during the time appointed, 
for payment, but that he nad not with him a power of 
attorney by the mortgagee to receive the money. 
No one attended on Mhalf of the mortgagor." 
Mr, Warmington asked his lordship to make the 
order absolute on the authority of Cox v. Watson, 47 
Law J. Rep. Chanc. 263; L.R. 7 Chanc. Div. 19G. 

The Master of the Rolls said he would make the 
order absolute on production of an affidavit that there 
was a power of attorney by the mortgagee, although the 
clerk had not had it with him. 
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Chanceiy Division.^ 

MaLINS, V.C. > RUBTON V. TOBIN. 

Feb. 5. J 

Practice— Amendment of Pleadings^Addition of Plain- 
tiffs at Trial of the Action— JRules of Court, 1876, 
(Mer XVL, Rule 13, and Order XXVIL, Rule 6. 

This was an action by Ruston and others, as plaintifTsi 
claiming to have a certain agreement of April 16, 1876 
(by which they had agreed to purchase from the defend- 
ant Martin Tobin a patent obtained by him for an * im- 
proved mode of ventilating rooms ') delivered up to be 
cancelled, on the ground that the agreement was obtained 
by the fraudulent representations of the defendant. 

The defendant, by his statement of defence, denied 
that he had made any fraudulent representations, and 
alleged that the plaintiffs had ample opportunity of 
maBng inquiries as to the validity or invalidity of the 
patent before thev agreed to purchase ; and, by way of 
counter-clum, claimed specific performance of the agree- 
ment. 

The action was commenced in January, 1877. It 
appeared that on April 19, 1876, four days after the date 
or the agreement, the plaintiffs had transferred all their 
interest in the patent to a duly registered limited com- 
pany. 

On the third day of the trial, after several witnesses 
had been examined on behalf of the plaintiffs, 

Mr. Aston and Mr, Dundas Gardiner {Mr. Qlasse 
with them), for ^e plaintiffs, applied for leave to amend, 
by adding the company as plaintiffs. They cited Order 
XXVII., Rule 6, and Order XVI., Rule 13. 

Mr, Higgins and Mr, Sangster Green for the de- 
fendant. 

Malihs, V.O., said that, on April 19, 1876, a company 
was formed* and duly registered for the purpose of 
working this patent. The plaintiffs had now no interest 
whatever in the matter, as all their interest had been 
transferred to the company. In his lordship's opinion, 
a grievous error had been committed in not making the 
company plaintiffs. On the other hand, the defendant 
knew perfectly well, before he put in his statement of 
defence, that the company was formed, and should then 
have objected to tbe irame of the suit. 

Now, by Order XVI., Rule 13, and Order XXVII., 
Rule 6, the Oourt had very extensive powers of giving 
leave to amend ' at the trial of the action.' On the 
whole, therefore, he should give leave to amend by add- 
ing the company as plaintiffs. The defendant had the 
right to postpone the trial, if he desired it, to give him- 
self an opportunity of inspecting the books of the com- 
pany. But, as he did not ask for this, the case had 
Detter go on, it being understood that the company were 
added as plaintiflls. He should reserve the question of 
costs. 

The trial of the action then proceeded. 



Dix V. Groom and Another. 



Divisional Court, 

{Sitting for Q,B., CR, 

and Exch. Divisions.) 

Feb. 18. 

Jhractice — Replevin Bond — Judgment hy Default in Action 
on a Replevin Bond final, not interlocutory — Writ of 
Inquiry unnecessary. 

This was an appeal from an order of Dbnkan, J., 
sitting at chambers, who had refused to rescind an order 
made Dy the District Registrar of Hanley. 



The defendants had entered into a replevin bond, with 
a penalty of 1501., to avoid a distress for rent. In an 
action on the bond, tbe vrrit was endorsed with a daim 
for 102/. &s., which was the amount admitted to be due 
under tbe distress for rent and expenses. The defendants 
appeared in the action, but allowed judgment to go by 
default. The plaintiff obtained ex parte an interlocatozy 
judgment, and a vnrit of inquiry to assess the damages. 
On November 23, 1879, the defendants applied to the 
District Registrar of Hanlev to set aside this inter- 
locutory judgment and all further proceedings, aa 
irregular, on the ground that the judgment ought to 
have been final. The District Registrar dismissed the 
applicalion; and, on December 12, Den man, J., upheld 
his decision. 

This appeal was then brought. 

Cyril Dodd for the defendants. 

Hardy for the plaintiff. 

The doTJBT (Ltish, J., and Pollock, B.) held that 
the interlocutory judgment and the writ of inquiry were 
wrong. The old course of procedure was not affected 
by the Judicature Act. The judgment ought to have been 
final in the first instance. 

Appeal alloioedf with costs. Plaintiff to he at 
liberty to sign final judgment. 



OOURT OF BANKRUPTCY, 

Bankruptcy, \ 

Bacon, O.J. \ In re Gotjblby. Ex parte Obmanbt. 

Feb. 16. J 
Liquidation — Security — Judgment — TVrit of ' Elegit ' — 

Seizure— Filing of Petition-^ Bankruptcy Act, 1869 — 

8. 12, s. 16 (subs, 6), s. 87. 

Appeal from the County Court at Blackburn. 

A creditor obtair.ed jiiigment, and issued a writ of 
elegit against the debtor for 203/. 8s, lid, on June 28, 
under which the sheriff seized on June 30. On July 1 
the inquisition by the jury imder the writ was com- 

Sleted ; but, at an earlier hour on the same day, the 
ebtor filed a petition for liquidation, under which a 
trustee was afterwards appointed. 

The points which arose were (1) whether the creditor 
had, under such circumstances, obtained a security 
within section 12 and section 16 (subsection 6) of the 
Bankruptcy Act, 1869 ; and (2) whether, if he had, 
section 87 applied to a case in which judgment was en- 
forced by means of an elegit instead of a fi*fa., and so 
deprived him of his security. 

The County Court judge held that the creditor ob- 
tained no security till after the result of the inquisition ; 
and that, whether that were so or not, section 87 did 
apply to an execution by means of an elegit, and he 
restrained the execution creditor from taking any further 
proceedings under his judgment. 

The execution creditor appealed. 

Mr, Winslow and Mr, E, C, Willis for the appellant. 

Mr, De Gex and Mr, Jordan for the trustee. 

Bacon, C.J., held (1) that the creditor obtained a 
security by virtue of his judgment before the petition, 
or at any rate at the date of issuing the writ of elegU \ 
and (2) that, although the consequences of so holding 
might be that creditors would evade section 87 by 
issuing writs of elegit instead of writs of fi, fa., yet he 
must hold that the section did not apply to executions 
carried out by means of writs of elegit, 

DigitjJ^i^a/ allowed, with costs. 
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COURT OF APPEAL. 

Ooutt of AfipeaL. 1 
Bbaxwell, L.J. I 

BAeeALLAT, L. J. >00LLm8 V. VeSTBT OF PADDHreTON. 

Thesiosb, L.J. I 
Feb. 22. J 

iVocCtce — Time for appealing — Final or interlocutory 
Judgment— Rules of Court, Order LVIIL, Rule 16. 

Appeal by plamtiff, from a judgment of the Queen's 
Bench Divisipn^ on a special case stated by an arbi- 
trator. The case is reported 48 Law J. Rep. Q.B. 
346. 

The action had been referred to an arbitrator, and the 
order of reference contained a clause empowering him to 
state a case for the opinion of the Court; on ^y point 
on which he might thmk it desirable to do so. The arbi- 
trator accordingly stated a case, submitting a particular 
question for the opinion of the Court, which gave judg- 
ment on April 1, 1879, in favour of the defendants. 

About six weeks afterwards the plaintiff appealed. 

Mr, W. O, Harrison, for the defendants, took a pre- 
liminary objection, and contended that the appeal was 
too late ; that the judgment of the Queen's Bench Di- 
viuon was an interlocutory judgment; and that no 
appeal could be brought after twenty-one days. 

Mr. Seymour and Mr, Bompas, for the appellant, con- 
tended that the status of the parties was fixed by the 
judgment of the Queen's Bench Division, and, therefore, 
that it was final. 

Their Lobbshifs held that the appeal was too late ; 
but reserved their judgment, and did not dismiss the 
appeal, in order to allow the plaintiff to make an applica- 
tion for extension of time, under Order LVIII., Rule 16. 

YOIh XT. 



HIGH COURT OF JUSTICE. 



nh^^^. ru.^^ fTra Mbtbofoleeak 
ChoMery XHwton. | Whmr «. Tm. 1 

Hall, V.C. 

Feb. 10, 11. 



I 



Boabb of 
WoBxs V, The Loinx)v and 
NoRTH-WsBiEBir Railwat Com- 
PAirr. 



Metropolitan Local Management Acts — Bights of Owner 
outside Metropolitan Area to use Metropolitan Drain. 

Action to restrain the defendants, who were the 
owners of land situated just outside the metropolitan area, 
from pouring the sewage from certain houses recently 
erected hj them on their land into the metropolitan 
main drain, and so disposing of it at the cost of the 
metropolitan ratepayers. Prior to the year 1866, there 
were tour ancient cottages on the land, which drained 
into the Stamford Brook (a parish boundary), and in 
that year, by 18 & 19 Vict. c. 120, this brook became 
vestea in the Board, who covered it in, and converted it 
into a sewer, leaving an eyehole or communication into 
it for the convenience of the four cottages. The 
defendants, having recently built a number of bouses on 
their land, proceeded to drain such houses through this 
eyehole or commimication ; and they claimed to be 
entitled so to do, on the ground that they had a natural 
right to drain their land into the brook, and also by 
virtue of section 61 of the Act of 1862 (26 & 26 Vict. 
c. 102), which, after enacting that no person ahaU make 
any opening into any metropolitan sewer without the 
consent of the Board, provides that it shall be ]&wful for 
' any person/ with such consent, to make or branch any 
dram into any sewer vested in the Board on certain 
terms. They referred to correspondence to show that 
the Board had given their consent. 

Mr, W, Pearson and Mr, Bveritt for the phuntifGs. 
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Mr, Oibome Morgan and Mr, Speed for the defend- 
ants. 

Mr, Yatfi Lee watshed the case for the Willeaden 
Local Board. 

Hall, V.O., held that the words * any person ' in the 
Act of 1862 must be taken to mean any person entitled 
to participate in, and make arrangements with the Board 
for, the user and benefit of the Metropolitan Sewage 
Scheme, and did not apply to the defendants, who were 
not so entitled to participate ; and he granted the in- 
junction. 



Chancery Division, | 

Hall, V.C. > Pottbr v, Jackson. 
Feb. 17. J 

Practice — Partnership — Costs — Partnership Assets, 
xohat are;. 

Partnership action in which a balance of 1,620/. 3<. 6a\ 
had been found due to the plaintiff, and there was a 
fund in Oourt of about 2,000/. which represented the 
whole assets. The only question was how the costs of 
the action were to be l>Dme. 

Mr. F, C, J, Millar and Mr, Warrington^ for the 
plaintiff, contended that the costs were payable out of 
the assets remaining after deducting the balance due to 
the plaintiff, and cited Austin v. Jackson, reported in the 
note to Ramer v. Giles (L. R. 11 Chanc. Div. 942 ; s. c. 
48 Law J. Rep. Chanc. 608), as an authority to that 
effect.' 

Mr, W, Pearson and Mr, J, Beaumont, for the' de- 
fendant, contended that the ordinary rule was that the 
costs of a partnership action were payable, as those of an 
administration action, in the first instance in priority to 
all debts. Hamer v. Giles was an authority to that 
effect, and was not to be reconciled with Austin v. Jack' 
so7if which was only a decision in chambers. 

Hall, V.C, held that the rule as laid down in Austin 
y. Jackson was consistent with good sense ; and must, 
therefore, be adopted. 

Chancery Division. 1 

Hall, V.C. i-Hodson v. The Tea Company. 
Feb. 19. J 

Company — Debentures — Winding-up — Charge on Pro-' 
perty of Company, when taking effect. 

This was an action by a debenture holder, on behalf 
of himself and all other debenture holders, for a declar- 
ation that they were entitled to a charge on the property 
of the company. The plaintiff's debenture was in form 
an assignment of the stock, plant, chattels, and effects 
which might, from time to time, be held by the com- 
pany. The jprineipal money was payable in 1882, and 
the interest (half-yearly) on October 9 and April 9, the 
first payment (which was, in fact, made) to be on 
October 9, 1877. If the interest was in arrear for 
twenty-one days, the debenture holder was empowered 
to enter and sell ; but, until default, the company were 
to be at liberty to receive and apply the assets for the 
general purposes of the company. The company went 
into liquidation in January, 1878; and, immediately 
afterwajtls, this action was brought. The only question 
was, at what period of ^time the debentures took effect 
as a charge. 

Mr, Graham Mattings and Mr, Bradford, for the 
plaintiff; contended that the debentures took effect im- 



mediately upon the company going into liquidation and 
ceasing to carry on buidness. 

Mr. Pearson KiA. Mr, ^uc^/ey, for the defendants, con- 
tended that, as nothing was due and payable on the 
debentures at the time of the liquidation (the interest 
having been duly paid), they did not, by their very 
terms, tiUie effect until twenty-one days' from April 9, 
1878. 

Hall, V.C, held that the debentures took effect im- 
mediately upon the lia nidation. The clause as to appli- 
cation of assets until default contemplated the continu- 
ance of the company ; and it was impossible to suppofie 
that the debenture holders were boimd to wait until the 
subject-matter of their security was extinguished. 



Chancery Division, 

Hall, V.C. 

Feb. 19. 



1 In re 
> SU] 
J In 



re Railway Passengers As- 
surance Company's Act, 1864. 
re LiscoMBE. 



Submission to Arbitration — Rule of Court — Compelling 
Attendance of Witnesses — Unnecessary Application, 

Mr, Benshaw moved, on behalf of the representatives 
of Wm. Davey, deceased, that a submission to arbitra- 
tion under the Ridl way Passengers Assurance Company's 
Act of Parliament of a claim against the company upon 
a policy might be made an order of Oourt. The com- 
pany had required the claim to be referred, and the 
parties had named arbitrators ; and the applicants now 
alleged that it was requisite, in order to compel the 
attendance of witnesses, that the submission should be 
made a rule of Court, which the Act provided might be 
done on the application of either party. The company's 
solicitor deposed that the usual course to compel the 
attendance of witnesses was by a judge's order, which 
issued upon a certificate stating the witnesses required, 
as under an ordina^ reference. 

Mr, Northmore Lawrence for the company. 

Hall, V.C, considered the application unnecessary ; 
and refused it, with costs. 

Chancery Division, I 

Fry, J. }- RoTTSsiLLON v, RoussiLLOir. 
Feb. 20, 21, 23.' J 

Covenant-^Beslraint of Trade — Foreign Judgment, 

This was an action to enforce a covenant by the de- 
fendant not to establish himself, or associate himself 
with other persons or houses, in the champagne trade for 
a period of ten years. 

The plaintifis had obtained a judgment of the Tribunal 
of Commerce, at Epemay, restraining the defendant 
from breaking the covenant, and condemning him in 
costs and penalties. 

The defendant was a Swiss subject residing in Eng- 
land. The French judgment was given by default. The 
defendant had no notice of the proceedings in France 
till the judgment was served upon him. The plaintiffs 
sought to enforce the contract directly, and also the 
foreign judgment. It was contended, on the part of the 
defendant, that the contract was void, as being against 
public policy, because it was unreasonable, and because 
its scope was not limited as to spacer and that the 
foreign judgment could not be enforced against him. 

Mr, Cookson and Mr, S, Dickinson for the plaintiffs. 

Mr, North and Mr, Dundas Gardiner for the de- 
fendant. 

Fry, J., held that the covenant was reasonable, and 

that there was no hard-and-fast riiU/^h4ji/>^e' fti^d 
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above the question of reasonableness, a coyenant in re- 
straint of trade must be partial as to locality; and 
granted an injunction. He held, also, that the judg- 
ment given in France did not come within the class of 
foreign judgments which it was the duty of the defend- 
ant to obey, and could not, therefore, be enforced by the 
Oonrts of tois country ; and, upon that port of the action, 
gave judgment for the defendant. 



Quem*$ Bench Diviiion, 

(Mag%ttrat€»' Cms.) 

Feb. 19. 



* WiLLIiMS ». JSLLIS. 



Turnpike Toil — Carriage drawn by Steam or other 
Power — Bicycle, 

Case stated by justices. 

A private Act Td Wm. IV. c. 55), after imposing a 
toll of sixpence lor carriages, waggons, &c., drawn by 
horses or other beasts, proceeded to enact as follows : — 

^ And for every carnage of whatever description, and 
for whatever purpose, which shall be drawn or impelled, 
or set or kent m motion, by steam or by any other power 
or agency than being drawn by any horse or horses, or 
other beast or beasts of draught, any sum not exceed- 
ing 5«.' 

The question aigued was whether a bicycle was a 
' carriage ' within the above clause. 

A, P. Stone, for the appellant, argued that it was, 
and relied upon Taylor v. Goodwin, 48 Law J. Kep. 
M. 0.104. '^ ^ 

JRaike8f for the respondent, was not called upon to 
argue. 

TheOoTJBT (LrSH, J., and Manibtt, J.): The Act 
was clearly intended to apply only to carriages of a 
heavy description impelled ny mechanical power. A 
bicycle, therefore, is no more a ' carriage * within the 
meaning of the statute, than a wheelbarrow or peram- 
bulator would be. 

Qtieen*8 Bench Division, 1 t^„^ , ^„ m„^ n^ „ , «««,» ^« 
{MagiBtratee Cau.) \^''J^^^^^^'''' 
Feb *20 I ^^ OouNTT OP Subkbt. 

County Fund — Expenses of conveying Prisoners to Oaol 
—27 Geo. II. c, 3, s, 1—11 ^ 12 Vict, c, 42, s, 26 -40 
(S'41 Vict, c. 21, ss. 4, 28, and 67—' Penod of Com'^ 
rmttal '— iVtson Authority, 

This was a case, stated by consent, to raise the ques- 
tion as to the payment of the expenses necessarily in- 
curred by the police officers in conveying prisoners, afler 
conviction or conmiittal for trial by a magistrate, to the 
gaol named in the -Warrant. 

Before the passing of thePriBonsAct,1877(40&41Vict. 
c. 21), the expenses of conveying any person committed 
to gaol were directed, by 27 Geo. II. c. 3, a 1, to be paid, 
if thB prisoner could not defray them, by the treasurer 
of the county; and 80,,too, by Jervis's Act (11 & 12 Vict 
c. 42), an order for the expenses of taking a prisoner 
under a warrant of commitment to the gaol mentioned 
in the warrant, was to be made on the treasurer of the 
county where the alleged offence was committed, except 
in Middlesex, where the order was to be on the overseers. 
The Act 40 & 41 Vict. c. 21, which transferred all 
prisons to the Secretary of State, by section 57 imposed 
on the latter the liability to pay such necessary expenses 
connected with the maintenance of a prisoner ' from tiie 
period of his committal to prison to his death or dis- 



charge, as would, if the Act had not passed, have been 
payable by a prison authority.' And ' prison authority ' 
IS defined, in 28 & 29 Vict. c. 126, as being the justices 
in quarter sessions, whose officer, for the purpose of mak- 
ing all payments due from such justices as a body, the 
treiasurer of the county is. 

Upon this, it was contended for the defendant that, as 
these expenses were payable by the treasurer of the 
county by virtue of 27 rteo. II. c. 3, and 11 & 12 Vict, 
c. 42, and he was the officer of the prison authority, it 
was intended to transfer the liability from him, as repre- 
senting the prison authority, to the Secretary of State ; 
and that the proviso in section 57, having reference to 
the prisoner defraying them when able to do so, showed 
that ' from the period of his committal to prison ' meant 
from the signing of the warrant of committal by the 
magistrate. 

For the plaintiff it was ai^ued that those words meant 
from the lodgment of the prisoner in tne gaol ; and that 
the treasurer continued to be liable, because under the 
earlier Acts he paid the expenses, not as representing the 
prison authority, but because the county fund was made 
subject to such payment, auite irrespective of the justices 
in quarter sessions, or of tne prison authority, whoever he 
might be ; in London, for example, the Lord Mayor being 
the prison authority, while the order was always on the 
overseers of Middlesex. 

The SoUcitor^Oeneral {Avory with him) for the 
pkintiff. 

Berschell (B, Clarke with him) for the defendant. 

The OoTTBT (Lush, J., and Manistt, J.) gave judg- 
ment for the plaintiff; Holding that the earlier part of 
section 67 did not deal at all with the expenses of 
prisoners before their reception into prison ; and that it 
was only the expenses after their reception — ^hitherto 
payable by the prison authority — which were transferred 
to the Secretary of State, and not those charged upon 
the overseers of Middlesex and the treasurers of other 
counties by 11 & 12 Vict. c. 42. This construction in- 
volved the total disregard of the proviso to section 67, to 
which the Oourt said they could give no meaning. 

Qiieen^s Bench Division, 1 

(Magistrate^ Case.) }-HlGlNA v. Tbtjblove. 
Feb. 21. J 

Obscene Books— Order for Destruction— Death of Com- 

pMncmt before Order— Lapse of Proceedings— 20 §r 21 

Viet, c. 83. 

This was an appeal to the Middlesex Sessions against 
an order made by a metropolitan police magistrate, under 
Lord Campbell's Act (20 & 21 Vict. c. 83), for the de- 
struction of certain books found on the premises of 
Truelove (the appellant). 

At the hearing of the appeal it was proved that the 
complainant had died after the summons was issued, but 
before the order in question was made by the magistrate. 
It was, therefore, contended that the proceedings against 
Truelove lapsed, as there was then no person in the posi- 
tion of prosecutor. 

The questions reserved by the sessions were Q) whether 
the proceedings against the appellant lapsed upon the 
death of the complainant ; (2) whether, if they did so 
lapse, the fact that the objection was not included in the 
appdlant's grounds of appeal precluded the sessions from 
giving effect to the objection. 

Mead for the prosecution. ^ . ^ 

Eunter and J. M. Davidson for Truelove.^ i^ 
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The OoTTBT (Lush, J., and Mawibtt, J.) held that, 
inasmuch as the proceedings were qtmsi-canmiDel in their 
nature, the death of the complainant created no lapse in 
them ; but that it was the duty of the magistrate, having 
once issued his summons on the information, to proceed. 

Order cm^irmed, 

Qium's Baich DivisiimAOnksiiJLS v. The Midlahd 

Feb. 23. J Railway Oompaitt. 

Practice— Cogts an higher Scale— Ruie9 of the Supreme 
Qmrt {(Mts), Order VL, Rule 2 — Special Inr 
junction. 

The plaintiif, an owner of land adjoining a railway in 
course of construction, sued the defendants for damages 
caused to his land bj the contractors haying, for con- 
yenience of access from the high road to the railway, 
trespassed upon it, and wron^uUy used an occupation 
road across it He also claimed, by his writ, an in- 
junction against the repetition of the trespasses. The 
defendants paid 10^ into Court in satisfaction of the 
trespass, but this was not accepted. Issue having been 
joined, the defendants successfully resisted an applica- 
tion requiring them to take short notice of trial, and 
so the plaintiff was unable to try before the long 
vacation. 

The acts of trespass still continuing, the pkintiff 
applied for an injunction, which was ^ranted by the 
vacation judge. At the beginning of the Midiaelmas 
sittings, the defendants made apj^cation to stay pro- 
ceedings on their payment of a further 20/. into Oourt. 
This was not opposed, and the plaintiff took out the 
3(V. in satisfaction for the damage done to his land ; 
that being, indeed, the amount claimed in the statement 
of claim. Thereupon, the plaintiff desired to be allowed 
to tax his costs, upon the higher scale, xmder Order VI., 
Rule 2, of tiie Rules of the Supreme Court (Costs) ; but 
the master, and on appeal from him, Fieu), J., refused 
to allow him to do so. 

From such refusal plaintiff now appealed to the 
Court. 

A. Wills and R, S. Wright for the plaintiff. 
W. E. Harrison and H, Sutton, for the defendants, 
were not called on. 

The CouBT (LtrsH, J., and Maivistt, J.) dismissed 
the appeal ; holding that the test to be applied under 
Order VI., Rule 2, of the Rules of the Supreme Court 
(Costs), was, whether the injunction was the principal 
relief sought by the action. That here the nature of the 
trespass showed that it was not committed in the asser- 
tion of a right, nor intended to be permanent ; it was of 
a kind which could be easily compensated for by 
damages; and the action was, thereiore, not brought 
within the rule. 



merchant, for wrongfully converting to hia own use a 
quantity of wheat comprised in the bill of sale. 

The statement of defence alleged that, even if the 
goods sold were the plsintifis' property, the plaintifb, by 
snfferinff the ^aator to have pcasession thoreof, anaUed 
him to hold himself forth as the owner, and that the 
j;rantor sold the same to the defendant who bought tfaem 
in the ordinary course of his buainess, and without 
notice that they did not belong to the grantor ; that the 
said grantor was suffered by the plaintifis to carry on 
his business as a farmer and dealer in grain at the time 
of the sale ; and that it was the ordinary course of the 
grantor in such business to make such sale. 

The plaintiff demurred. 

JOyon, for the plaintiff, supported the demurrer, and 
contended that the grantor had no power to part with 
the property in question; and that the plaintiffs, as 
holders of the bill of sale, were under no duty to give 
notice to the defendant that the said goods were the 
property of the plaintiflb. 

R, T, Reidf for the defendant, was not called upon to 
argue. 

The Court (Lush, J., and Matobty, J.) overruled 
the demurrer on the ground that the grantor was not 
prevented by the bill of sale from carrying on his trade 
and selling goods in the ordinary course of business. 

Demyrrer overruled. 
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Bankruptcy, 1 

Bacon, C.J. VRe Williams. 
Feb. 24. J 



Ex parte ZoiB[EA, 



Queen*B Bench Division. 
Feb. 24. 



Hvision. I 



The National Mebcaktils 
Baitk (Limited) v Hamp- 

SON. 



Bill of Sale — Orantor and Cfrantee^^Sale by Grantor of 
Ooods — Trover, 

This was a demurrer to a statement of defence. 

The action was brought by the plaintiffs, as holders 
of a bill of sale (comprising, among other things, all the 
growing crops, and all the goods, chattels, and effects 
which there were, or thereaner should be, on or about a 
certain &rm and premisea) against the defendant, a com 



Liqwdatum Petition--FUed after Office Hours^NoUce 
of Act of Bankruptcy — Execution Creditor. 

This was an appeal from the Bangor County Oourt. 

About 2.30 P.M. on May 23, two sheriff's baiUfis came to 
the place of business of the debtor, a builder, to make a 
seizure under a fi, fa, for less than 60/. The debtor, 
under a promise to pay, induced the bailifis to withdraw 
to a neighbouring puDUc honse ; but, not being able to 
obtain the money, he at once filed a liquidation petitiop. 
The petition was filed shortly after 4 o'clock, imer the 
reguuur office hours. Th^ debtor then returned and 
gaye the bailiffs notice of the petition. The bailiffs, the 
same eyening, went to the debtor's place of business and 
took possession. 

The trustee claimed the proceeds of the execution ; but 
the County Court judge said (1) that there had been a 
seizure at 2.30, before the petition was filed, and no 
abandonment \ and (2) that he had conferred with some 
of his brother judges, and had agieed with them that 
any documents filed after 4 p.m. should be taken as filed 
next day ; and that, therefore, in any case the second 
seizure (which was admitted to have been complete) had 
been made before the filing of the petition. 

The trustee appealed. 

Mr, Yate Lee ioit the appellant. 

Mr. Bighorn for the respondent. 

The Chief Jxtdge held (1) that as a question of fact 
there had been no seizure at 2.30 ; and (2) that the fact 
that the petition was filed after oflice hours oould not 
postpone Its operation to the ensuing day ; and that the 
seizure in the eyening haying been made with notice of 
the filing of the petition was, therefore, bad against the 
trustee ; and allowed the appeal, without coats. 
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COURT OF APPEAL. 



Ee Thib Nobwich Pbovidknt Ik- 
srBAiroE SodETT. Bath's Case. 



Qnirt of Appeal. 

JnsBLf M.R. 

Jaxib, L. J. 

Cotton, L. J. 

Feb. 18. 

J^e and J^fe Inmrance Sodety^Distinct Departments 
— Poet lire Member'-^Oontributory — Companiea Act, 
1862, s. 88, subi. 3. 

Appeal from the decision of Bacon, V.O., reported 48 
Law J. Rep. Obanc. 411. 

The companj earned on fire and life insurance, under 
distinct departments, with distinct shares for each class 
of badness. 

Li the winding up of the company, Bath, a fire 
shareholder, was placed on the list of contributories as a 
past member. 

All the existing fire shareholders were exhausted ; 
but there were stiU existing solvent life shareholders. 

The Vice-Ohanoellor held that Bath, as a past fire 
shareholder, was bound to pay calls made by the liquid- 
ator for the purpose of paymg the liabiUties of the fire 
department 

Hesketh, a shareholder in the same class as Bath, 
appealed. 

Sir M, Jackson and Mr, Earner for the appellant . 

Mr, Kemmxng and Mr, Brett for the liquidator. 

TOL, XT. 



Their LoBDBHiPB- held (reyetsing^the deddonof the 
Vioe-Ohancellor) that, imtil the existing solvent life 
shareholders were exhausted, no call could be made on 
past fire members. 



*Be Shakd & Co. Ex parte Oobbbit. 



Caart of Appeal, ' 

Jambs, LJ, 

Bbbtt, L.J. 

OoTioir, L. J. 

Feb. 19. 

Bankrupt Firm — Lease — Disclaimer by Trustee — 
Ih'oof by Lessor against separate Estates — The Banh" 
ruptcy Act, 1869, sa. 23, 37. 

In this case the lease of the partnership premises was 
vested in the four partners, who entered into the usual 
joint and several covenants of lessees. 

One partner died, and the three remaining partners 
carried on the business and subsequently became bank- 
rupt. The same person was appointed trustee of the 
joint estate of the firm and of the separate estates of the 
partners. 

The trustee having disclaimed the lease, the lessor 
claimed to prove for loss of rent and dilapidations against 
the joint and separate estates. 

Mr. Registrar Pepys, acting as Cbibf J^moB, held 
that the lessor had no right of proof against the separate 
estates, but was entitled to prove agfdnst the joint estate. 

The lessor appealed. 
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ifcfr. jff. A, Qifcard (Mr, BiggvM with Hm) for 
the appellant. 

itfr. •/; Pear«on and ilfr. ^n/ay Kmght for the trustee. 

Their LoBDSHiPB held that the leesor had no right of 
{TOof against the jdnt estate under section 37 of the 
Mnknmtcj Act, 1869 ; but had, under section 23, a 
light of proof against the separate estates of the partners. 



jRe HooPEB. Ex parte Bai^oo de 

PORTUGAl. 



Court of Appeal, 

James, L.J. 

BBJfirr, L.J. 

OOTTOK, L. J. 

Feb. 23. 

Bankruptcy — Pending Appeal to House of Lords — Ap- 
plication to Court of Appeal to rehear their Decision — 
Jurisdiction— The Bankruptcy Act, 1869, s. 71— The 
Judicature Act, 1873, «. 4, 16—^^0 Judicature Act, 
1876, s. 9. 

In this case the Banco de Portugal had appealed, to 
the House of Lords, from the decision of the Court of 
Appeal in Bankruptcy. See In re Hooper, ex parte 
Banco de Portugal, 48 Law J. Bep. Bankr. 73. 

Mr, Cookson and Mr, 8, Wool/, for the appellants, 
now' applied, by special leave, to the Oourt to rehear, 
pro formd, their dedsion, in order that a document, 
most material to their case, might be recited in the 
order under appeal ; and submitted that the Oourt, as a 
Oourt of BanKTuptcy, had jurisdiction, under section 71 
of the Bankruptcy Act, 1869, to do so. 

Mr, De Gex and Mr, M^CoU, contrd, were not 
heard. 

Their Lordships held that, assuming they had juris- 
diction to rehear their orders for the purpose of correct- 
ing accidental slips and omissions ; and assuming also 
that they had power to rehear under section 71 of the 
Bankruptcy Act, 1869, upon fresh evidence (but upon 
this they declined to give any opinion) ; they would not 
rehear an order for the purpose of introducing into it, 
as part of the evidence before them, that which was not 
before them; and which, as it appeared, might have 
been tendered in evidence before them. 



Court of Appeal. ' 
JXSSEL, M.R. 

James, L.J. >>Thb Aldta. 
OOTTOK, L.J. 
Feb. 18, 26. 

Procedure — Action ' in rem * — Breach of Charter'party — 
Jurisdiction of County Court — The County Courts 
Admiralty Jurisdiction Act, 1869, s, 2. 

Appeal from the decision of the Exchequer Divisional 
Court (affirming the decision of the Ooun^ Oourt) that 
the Oounty Oourt, under section 2 of the Cfount^ Courts 
Admiralty Jiurisdiction Act, 1869, had only jurisdiction 
to try and determine causes which were within the 
original jurisdiction of the Admiralty Oourt ; and, there- 
fore, %ia no jurisdiction to try an action in rem for 
breach of a charter-party. 

Mr, Cohen and Mr, A^naU, for the appellants, re- 
lied on TJie Cargo ex Argos, 42 Law J. ICep. Adm. 1 : 
L. R. 6 P.O. 134. 

Mr, Herschell and Mr, Wood HiU, contrd, relied on 
Simpson v. BlueSy 41 Law J. Rep. C.P. 121 ; L. R. 7 
C.P. 290 ; Ounnested v. JMce, 44 Law J, Rep. Exch. 
44; L.R. 10,Exch.66. 



Their Lobdships, following The Cargo ex Arfos 
{supra), held that the County Court had jurisdiction 
under section 2 of the Act to try and determine actions 
in rem for breach of charter-party, notwithstanding that 
the Admiralty had not original jurisdiction in such 
matters. 



^DioKs V, Brooks. 



Court of . 
Jessel, J 
Jambs, L.J. 
CoTTOir, L.J. 
Feb. 26. 

Bules of Court, 1875— Order LVIIL, Ruie 5 — Fresh 
Evidence on Appeal—^ Vivd voce ' Evidence, 

This was an application, by motion by the^ plaintiff, 
for leave to adduce fresh evidence on the hearing of the 
appeal by subpoBnaing witnesses. 

The plaintiff gave special notice of motion to the 
defendant. 

Mr. Whitehome and Mr, Oswald for the plaintiff. 

Mr, Inaham, for the respondent, objected that & special 
notice of motion was improper ; that, according to 
Hastie v. Hastie, 46 Law JT Rep. Chanc. 288 ; 8.c. L. R. 
1 Chanc. Div. 662, the proper course was to give notice 
to the other side that, on the hearing of the appeal, he 
would apply for leave to produce the new evidence. 

Their Lordships gave the leave asked for by the 
^intiff ; and held that the rule laid down in Hastie t. 
Mastie applied to cases where the new evidence vras 
affidavit or documentary evidence, and not to cases 
where, as here, such new evidence was to be given wwf 
voce by persons subpoenaed, in which case a special appli- 
cation for leave, by motion, was necessary. 



>Hl5CH0L17FE V, BaRWIOK. 



Court of Appeal, 

Bramwell, L.J. 

Baogallat, L.J. 

Thesi&er, L.J. 

Feb. 26. 

Sale of Horses — Conditions of Sale — Warranty — Con- 
dition that Horses sold shaU he returned toithm a given 
Time, if unsound — Construction of— Breach of War- 
ranty — Purchaser's Remedy, 

Appeal from an order of Pollock, B., overruling a de- 
murrer to a statement of defence. 

In answer to a statement of claim for damages for the 
defendant's breach of a warranty that a horse sold by 
him to the plaintiff was a good worker, the statement of 
defence alleged that the horse was sold by the defendant 
to the plaintiff as being the highest bidder for it at a 
public auction, subject to conditions of sale, containing 
the following condition: 'Horses warranted quiet in 
harness, or quiet to ride, or good workers . . . not 
answering such warranty, must be returned before ^y^ 
o'clock on the day after the sale ; shall then be tried by a 

mpetent nerson to be apnointed by the proprietor of 
this establisnment, and the olecision of such person shall 
be final ; the expenses of time — viz. 10s, — snail be paid 
by the party in error. Horses returned not answering 
the warrantv, wHl be charged for at the rate of 6 per 
cent, upon tne sum realised at sale ; ' ihsX, even if the 
horse was warranted at the sale to be a good worker 
(which the defendant denied), the pkdntiff did not return 
the horse before five o'clock on the day after the sale, in 
compliance vrith the condition. 
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The plaintiff demtorred to this defence, on the ground 
that the condition only related to the return of the horse, 
and did not debar the purchaser from claiming damages 
for any breach of warranty. 

Mr, Digby Seymour ana Mr, Bray for the plaintiff. 

Mr^ Charle$ and Mr, C, HoU for the defendant. 

Their Lordships affirmed the decision of Pollock, B., 
and held the demurrer bad ; being of opinion that, in the 
absence of fraud, the purchaser's only remedy for breach 
of warranty was that given by the condition ; and, there- 
fore, that he could not maintain the action. 



Waqstapp and Othbbs ». 
Andersok Am) Othbbs. 



Court of Appeal, 
Bkamwsll, L.J. 

BAeGALLAT, L.J. 

Thi»iger, L.J. 
Feb. 27,28. March I 
Shipping — Charter-party — Master when nop Agent of 
Charterer. 

Appeal from the Common Pleas Division (reported 48 
Law J. Rep. C.P. 759). 

The defendants chartered a ship ; and shortly after, by 
an agreement [in which they described themselves as 
actiitf for the owners of the ship, agreed to receive on 
board a cargo. The ca^o was sliipped, and the master 
signed bills of lading. The ship met with bad weather, 
put into port, and was condenmed. The master, with- 
out oonunonicating with the ulaintifEs, sold the caigo. 

Li an action against the defendants for the value of 
the cargo, the jury found that the sale was unjustifiable ; 
but Dehxan, J., holding that the master was not acting 
as the servant of the detendants, gave judgment for the 
defendants. 

The plaintiffs appealed. 

Mr. W, WiUiarru and Mr. A. L, Smith for the 
plaintiffs. 

Mr, Butt, Mr. Brett, and Mr, Mathers, for the de- 
fendants, were stopped by the Court. 

Their Lobdshtps affirmed the judgment of the Com- 
mon Pleas Division. 



ThB PbISOIT COMMIBSIOirBRS 
V. ThH COBPORATIpN 
LrVEBPOOL. 



OP 



Omrt of Appeal, 

Lord OoLXBiDeB, C.J. 

Brakwiell, L. J. 

TSBBieiiR, L. J. 

March 2. 

Refomiaton/ Schools Act, 1866 (29 ^ 30 Vict. c. 117), 
a. 23— iVwon Act, 1877 (40 4' 41 Vtct. c. 21), «. 
4, 57 — Expenses incurred in Maintenance of Prisoners 
— Prison Authorities — Liability to provide blothingfor 
Prisoner sent to a Reformatory, 

This was an appeal from the judgment (reported 
48 Law J. Kep. Q.B. 436) of the Queen's Bench 
Division, on a special case. 

By the Prison Act, 1865 (28 & 29 Vict. c. 126), s. 6, 
the council of a borough is made the ' prison authority * 
for a borough prison. 

By the Keformatory Schools Act, 1866, s. 14, certain 
offenders under the age of sixteen, sentenced by a magis- 
trate for a term of ten days' imprisonment, or longer, 
may also be sent, at the expiration of the imprisonment, 
to a certified reformatory school for not less than two, 
and not more than five, years. By section 23, the 
expense of providing proper clothing, reauisite for the 
orander^s admiasion into the school, duJl be defrayed by 



the prison authority within whose district he has last 
been imprisoned. 

By the Prison Act, 1877, all prisons are vested in a 
Secretary of State, and the general regulation thereof 
in prison commissioners. By section 4, all expenses 
incurred in the ' maintenance ' of prisoners shall be de- 
frayed out of moneys provided by Parliament ; and, by 
section 57, ' maintenance ' includes all such necessary 
expenses incurred in respect of a prisoner for clothing, 
safe conduct, and removal from one place to another, 
from the period of his conumttal to prison until his dis- 
charge or death, as would, if the Act had not passed, 
be payable by a prison authority* 

The corporation of Liverpool were the prison autho- 
rity of the borough prison of Liverpool until the passing 
of the Act of 1877 ; and the special case raised the 
question whether, in the case of an offender imprisoned 
in the borough prison, and sent to a reformatory school 
after the passing of the Act, the corporation were liable 
to pay to the prison commiasioners the expense of 
supplying requisite clothing for his admission to the 
reformatory school. 

The Queen's Bench Division gave judgment for the 
defendants. 

The Attamey-Oeneral and Mr. A, L, Smith appeared 
for the plaintiffs. 

Mr. Merschell and Mr. R. S. Wright for the de- 
fendants. 

Their Lordships affirmed the decision of the Queen's 
Bench Division ; holding that the expense of supplying 
the clothing was an expense incurred for the 'ntiin- 
tenance ' of a prisoner, and, also, an * expense of re- 
moval,' for which the prison commissioners were liable 
under the Prison Act, t877. 



HIGH OOUBT OF JUSTICE, 



Crown Case Reserved. 1 
Feb. 28. I 



Regota v. Obaicp. 



Coram Lord OoLERXBes, 0. J., DisincAK, J., Pollock, J», 
Field, J., and Stephen, J. 

Abortion — Attempt to procure — Noxious Thing — 
24 ^ 25 Vict. c. 100, s. 58. 

Case reserved by Denhan, J., at the Maidstone 
Winter Assizes. 

The prisoner was tried on an indictment, which al- 
leged that he did unlawfully cause to be taken by one 
Ellen Verrall, a certain noxious thing — to wit, half an 
ounce of oil of juniper — with intent feloniously to pro- 
cure the miscarriage of the said Ellen Verrall. It was 
proved that the prisoner did, with intent to procure 
the miscarriage of Verrall, give her an ounce bottle full 
of oil of juniper, and tell her that she must take it, half 
of it at a time, in two doses. She, accordingly, took 
half the contents of the bottie, which caused violent 
sickness. 

There was evidence that the bottie ffiven by the pri- 
soner contained 500 to 600 drops of oil of juniper ; fliat 
oil of juniper in small quantities of from 5 to 20 drops 
is commonly used without any bad effect as a diuretic, 
but that taken in a dose of half an ounce it acts as a 
powerful stimulant and irritant, and produces violent 
purging and vomiting, which would have a tendency to 
produce miscarriage by reason of the shock to the system 
and the straining of the parts consequ^t unon ti^e purg- 
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ing or vomiting ; and that a dose of half an ounce of oil 
of juniper would be a very dangerous dose to administer 
to a pregnant woman, and that such danger would con- 
sist in the high probability of its causing miscarriage. 

The question reserved for the opinion of the Court 
was whether there was evidence that the half ounce of 
oil of juniper taken 4)j Ellen Verrall was a noxious 
thing within the meaning of section 68 of 24 & 25 Vict, 
c. 100. 

2>. Kinffsford for the prisoner. ^ 

A, B, Kelly for the prosecution. 

Held, that there was evidence that the half ounce of 
oil of juniper was a noxious thing within the meaning of 
the section y and that anything which was harmful as 
administered was a noxious thing within the meaning of 
the Act. 

Conviction affirmed. 

Chancery Division, 1 
JBSST5L, M.R. > Mayor op Londox v, Riqos. 
Feb. 23. J 

Easefnent— Way of Necessity — Extent of Heservation, 

In this case a question was argued whether a way of 
necessity entitled the grantor of the land over which the 
way was required to a right of way necessary only for 
the purposes for which the land was used at the time of 
the grant, or to a general right of way. 

Mr. Chittyy Mr. Daveyy Mr, W, R, Fisher, and Mr. 
H, A, Giffard for the parties. 

The Master of the Rolls said there was no autho- 
rity on the point ; and held, on principle, that the way 
of necessity presumed to be reserved to the grantor of 
land was only such a right of way as was necessary, 
having regard to the mode in which the laud was used 
at the time of the grant by him. 



f DivigionA 
l, M.R. \ 
).24. J 



RieBT V, Cokkol. 



Chancery Division. 
JSBSEL, ~* 

Feb. 

Trades Union Act, 1871, «. A^ Construction — Eiyht of 
Member to sue. 

In this case, a member of a trade union, on expulsion 
for breach of its rules, claimed a declaration that he was 
entitled to participate in the benefits of the union, and 
an injunction to restrain the committee of the union 
from excluding him. A preliminary objection was taken 
that the Court could not entertain the action. 

Mr, Ince and Mr, J. T, Edwards for the plaintiff. 

Mr, Chitty and Mr, C, Crompton for the defendants. 

The Master of the Rolls was of opinion that 
section 4 of the Trades Union Act, 1871, did not give 
the plaintiff a right to sue in respect of any application 
of the funds of the union for nis bene&t ; and that, 
independently of the Act, the union was an illegal 
society ; and that the Court would not assist the plaintiff 
in enforcing the illegal contnict contained in its rules. 
He, therefore, dismissed the action, with costs. 

Chancery Division, 1 
Jbssel, M.R. > Matthews v. Whittle. 
March 1. J 

Married Women's Property Acts — Action for Wife's 
Debt contracted before Marriage — Receipt of Assets by 
Husband. 

Demurrer. 

The statement of claim alleged that the plaintiff lent 



to the defendant, EstherWhittle— then Dearie, spinster — 
a sum of 100/., repayable on demand, with interest. 
Esther Dearie, in 1877, married the defendant, A. B. 
Whittle. The claim stated that the debt remained un- 
paid notwithstanding repeated applications for payment, 
and asked that the defendants might be ordered to repay 
the same, and for ancillary relief. The defendant, A. B. 
Whittle, demurred, on the ground that the daim did 
not allege that he had received any of his wife*s property 
on marriage. 

Mr^ J. Beaumont for the demurrer. 

Mr, Stirling for the plaintiff. 

The ^f aster of the Rolls held that such an allega- 
tion was unnecessary ; and overruled the demurrer. 



Chancery Division, 
Mali5B, 
Feb. 



Division,'] r 

,v.c. K'* 

20. J 



re The Diamond Fuel Com- 
paq t. Ex parte Mitcalfs. 



Winding up — Shareholder — Director — Writ of Attach^ 
ment— Debtors Act, 1869 (32 ^ 33 Viet. c. 02, s. 4)— 
Debtors Act, 1878 (41 i^ 42 Vict. c. 64, s, 1). 

This company was formed in January, 1873 ; and the 
articles of association provided that the company should 
adopt an agreement dated November 16, 1872, whereby 
Barker and Clare agreed to sell certain patents and pro* 
perty to the company for 16,000/. in cash, and the allot- 
ment to them of 8,200 fully paid up shares in the 
company ; and the articles nominated five persons as the 
first directors of the company (in addition to Barker 
and Clare), one of whom was Mltcalfe, who had signed 
the memorandum of association for 200 shares. He 
continued to be a director of the company till the wind- 
ing-up order was made in February, 1879. The 
16,000/. was paid to Barker and Clare, and the 8,200 
shares were allotted, 4,100 to Barker, and 4,100 to Clare. 
In March, 1873, Barker transferred 170 of his shares, and 
Clare transferred 940 of his shares, to Mitcalfe — ^in each 
case for a nominal consideration. The whole of the 
shares, 1,110 in number, were repstered in Mitcalfe's 
name, but he never paid anything in respect of them to 
the company. At the date of the winaing up, 866 of 
the shares remained roistered in his name ; the remain- 
ing 266 he had transferred, some for value, and the rest 
for a nominal consideration. The liquidator took out 
two summonses— one relating to the 866 shares, and the 
other to the 266 shares — asking that Mitcalfe might be 
ordered to pay the full nominal value of all the shares ; 
and in July, 1879, Mr. Justice Fry held that he was 
liable to pay the full nominal value ; and that decision 
was affirmed by the Court of Appeal in November of the 
same year (L. R. 13 Chanc. Div. 160). 

Mitcalfe not having paid the money (6,660/.), which he 
had been ordered to pay, this was a motion on the part 
of the official li(|uidator, that, for default of judgment, he 
might be committed to pri&ou, unless he paid the money 
due from him. 

Mr. Glasse and Mr, Seward Brice, in support of the 
motion, asked that Mitcalfe might be ordered to attend 
for cross-examination. 

Mr. Higgins and Mr. Everitt, for Mitcalfe, took the 
preliminary objection that he could not be committed 
for non-payment of the money, on the ground that the 
money was not in his possession or under his control, 
within the meaning of the Debtors Acts, 1869 and 1878. 

MalhtBi V.C, decided that, under the cireomstaooeft 
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of the case, Mitcalfe did not stand towards the company 
in a fiduciary character, and that he had Iwen ordered 
to pay the money simply as a shareholder, and that the 
money was not in his possession or tmder his control 
within the meaning of tne Act. 



EOOLIBIASIIOAI. OOKXIBSIOirBBS 

V, Euro, 



(^ancery DmsionA 

Hall, V.O. [ 

Feb. 2Q. J 

Ancient lAghU^Flamtiffd Ske vaeant^Interlocutary 
Injunction, 

This was a motion for an injunction to restrain the 
defendant, until the trial, from erecting opposite to the 
site of the late church of St. Dionis BacKchurch any 
buildings obstructing the light which would come to tiie 
windows of the buildings to be placed upon that site, so 
far as such windows comprised ancient lights enjoyed 
with the building formerly thereon. 

The church had been demolished, and the new build- 
ings upon its site were not yet erected. A record had, 
however, been preserved of the position of the lights of 
the church. 

Mr. Qraham Haglings and Mr. Barrett for the 
plaintiff. 

Mr. Wtn. Feanon and Mr. Solomon for the de- 
fendant. 

Hall, V.O., said that the application was a novel 
one ; but, it being impossible to ascertain that there 
would be in the plaintiffs' new buildings any ancient 
light, it could not be acceded to. 

Motion refueed; cotts to be costs in 
the action. 



Chancery Dimsion, 1 In re Trade Mabxb Registration 
Hall, V.O. > Acts. Jn re Dttodalb ai^i; Bro- 
Feb. 28. J THERs' Application. 

Trade Marks Registration Acts^Cotton Marks-^Dis- 
tinetioeness— 'Written Charaeters^Committee of JEr- 
perts. 

The applicants moved for a direction to the registrar 
to proceed with their application for registration of two 
marks for cotton goods in class 24, notwithstanding that 
the committee oi experts had placed the marks in class 
2. The marks were (1) a bird (called a Ohinese 
pboBuix) sitting on a bough, with Ohinese writing un- 
derneath ; (2) a demi-griffin, with wings erect, and a 
cross moline on the breast. The committee rejected the 
marks, on the ground that they were not distinctive, 
many applications being before them for marks in thdr 
opinion similar. Since tiie decision of the committee 
four applications for devices resembling (1), but without 
the writing, had been vnthdrawn, and lie applicants now 
gave evidence of long and exclusive user of both marks. 

Mr. Mastinffs and Mr. JE. S. Ford for the applicants. 

Mr. Bighy for the registrar. 

Hall, V.O., made an order in terms of the applica- 
tion. He considered the writing an important matter 
with regard to the first* mark; and held generally that 
it was toe duty of the Oourt to form its own opinion as 
to the correctness of the conclusion come to by the 
committee; and, upon the facts before it, as to the fit- 
ness of the marks for registration. 



Queen's Bench DiMon.\T!v^ National Mercantilb 
Feb. 24. J Bans v. John Hampson. 

BiU of Sale — Trader — Orantor and Grantee — Implied 
License to carry on Business — ' Bona fide ' Furchase of 
Ooods eomprism in BiU of Sale — Growing Crops. 
This was a demurrer to a statement of defence. 
The statement of daim alleged that the plaintifis were 
the holders of a bill of sale dated January 18, 1870, and 
duly registered, comprising, amongst other things, all 
the growing crops, and aU tiie goods, chattels, and effects 
which then were, or thought should be, on or about the 
jhrm lands and premises of one Samuel Seaman ; and 
that the defendant, a coAi merchant, on or about Octo- 
ber 2, 1879, wrongfully converted to his own use and 
deprived the plaintiffs of the use and possession of a quan- 
tity — ^namely, twelve quarters, or thereabouts— of wneat, 
comprised in the said bill of sale. Paragraph 4 of the 
defendant's statement of defence was as follows : — 

' 4. If the goods so sold were the plaintiffs* property, 
the defendant says that the plaintiffs suffered Seaman to 
have possession thereof, and enabled him to hold himself 
forth as having not onlv the possession but the property 
in the same ; and that ne sola the same to the defendant, 
who bought them in the ordinary course of his business, 
and without any notice that they did not belong to the 
said Seaman. 'The said Seaman was suffered bv the 
plaintiffs to cany on his business as a farmer and dealer 
m grain at the time of the sale, and it was the ordinary 
course of the said Seaman in such bu^ness to make such 



The plaintiffs demurred to paragraph 4 of the. state- 
ment oi defence ; and 

lAfon^ for the plaintiffs, appeared in support of the 
demurrer. The goods sold were comprised m the bill of 
sale, of which the plaintifis were the holders ; the grantor 
therefore had no power to sell them to the defendant. 
The plaintifis had no right to prevent the grantor from 
canying on his business, and were under no duty to ^ve 
notice that the goods were the property of the plidntiffs. 
He cited CorTcran v. Ryman, 40 L. T. (n.s.) 744. 

R. T. Reid, for the defendant, was not called upon to 
argue. 

The OoxTRT (Ltjbh, J., and Manistt, J.) : This de- 
murrer must be overruled. The bill of sale clearly did 
not disentitie the grantor to s^U in the ordinary course 
of his business. There is an implied license to a trader 
who gives a bill of this kind to carry on his trade ; con- 
sequentiy tiie plaintiffs have no locus standi. 

Judgment for the defendant. 



Common Pleas Division, 
Dec. 17. 



ision, I 



MiDDLETON AND OTHERS rP»- 
TITIORBRS) V. SdCPSON (RE- 
SPONDENT). 

Municipal Election — Qualification of Candidate — Con" 
clusiveness of Register, 

Oase reserved by commissioner under the Oorrupt 
Practices (Municipal Elections) Act, 1872. 

On the trial of an election petition, for the purpose of 
ascertaining whether the respondent had been duly 
elected a town councillor for tne West Derby ward, in 
the borough of Liverpool, holden on November 1, 1879, 
it was proved that the respondent was on that date en- 
rolled on the burgess list for the said borough, in 
respect of a dwelling-house in the said ward ; but that 
he nad never occupied the said bouse, as required by 
the Act of Parliament in that behalf, and was therefore 
Inot ddy qualified to 1>e gfgi|||J>J«^8(^g^g 
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The question of law reserved for the CJourt was, 
whether the hurgess list and roll were conclusive. 

OuUy (Edward Pollock with him), for the respondent, 
contended that the Municipal Elections Act (6 & 6 
Wm. rV. c. 76; 8. 28), by which no person should be 
qualified to be elected a councillor unless entitled to be 
on the burgess list of the borough, under which it had 
been held that a person qualified to be on the burgess 
roll, though not on, was * entitled to be on the Sst ' 
within the meaning of the section {lUgina v. Dixon, 
19 Law J. Eep. Q.B. 363), was now superseded by 38 
& 89 Vict. c. 40, s. 1, subs. 2, by which * every person 
nominated shall be enrolled on the burgess roll of the 
borough.' And that the effect of the later statute was 
that, in the present case, the burgess list was conclusive 
of the qualification of the respondent. 

C^umneU {W* R, Kenrudy with him) for the peti- 
tionelrs. 

The CouBT (Lord Colbbibob, C.J., Gbove, J., and 
Llin)LET, J.) held that the later statute was not incon- 
sistent with the earlier ; and that the effect of the two 
statutes was that the candidate must be on the list as 
well as qualified to be on the list ; and that, therefore, 
the list was not conclusive. 

Judgment for the petitioners. 

Common Pleas I>imsi(m.Y^WN^ULS v. The South- 
Feb. 20. J EastbbnIIailwjitOompanx. 

IVaciice^^IUference to Court hy a Judge at Chambers — 
Lapsed Motion, 

In this case, the verdict being only for 15^., the 
master refused to tax the plaintiff'^s costs. The plaintiff, 
contending that the action was one in tort and not con- 
tract, appHed by summons to Fibld, J., at chambers, for 
an Older to direct the master to tax the plaintiff^s costs; 
and, on the hearing of such summons, that learned judge, 
•s July 4 last, referred the matter to this Court. 
Nothing further was done until January of this year, 
when notice of motion to this Court was given to the 
defendant. By consent the motion stood over from 
January until the first sitting of the Court after the 
assizes. 

Finlay-aovr moved accordingly for an order for the 
master to tax the costs. 

WHlis objected that the motion was too late. 

Fiffday contended that there was no rule as to time 
in a case like this ; and that, if this motion was not now 
heard, a fresh summons to tax would have to be taken 
out, and to be again heard and referred by the judge to 
the Court. 

The CouBT (LoBD Colebidoe and Lindlet, J.) held 
that it must be treated as a lapsed motion ^ and that 
the plaintiff must, therefore, begin again. 
. WiUis then applied for the defendants' costs of appear- 
inff^in pursuance of the notice of motion. 

The Court refused, as the motion was a lapsed one. 

No order. 



Common Pleas Division, 1 BEmorrr v, Lobd Bttbt and 
Feb. 28. J Othbbs. 

Practice — Staying several Actions on the Application of 
the Plaintiff until one had been tried as a Test 
Action, 

This was one of thirty-eight actions brought against 
the same defendants, who were directors of the Colonial 
Trust Corporation Company, by various plaintiffs, who 



were persons who had deposited moneys with the com^ 
pany for investment ; and the phuntifis alleged in these 
actions that the defendants had afterwards received the 
moneys from these investments, and had applied them to 
their own use, instead of applying them according to the 
articles of association. 

The plaintiff^, wishing that one action should be first 
tried as a test action, ffot an order from Field, J., at 
chambers, staying all rarther proceedings in the mesent 
and the other addons until one of them — viz. Mull t. 
Lord Bury and Others— hsu5. been tried. 

Herschell and Reginald Brown, for the defendant 
Montgomery, and Lumley Smith, for the defendant Lord 
Buiy, applied to set aside such order, as, the defendants 
being sued for a personal liability, and not in their cha^ 
racter of directors, the evidence in one action would be 
different from the evidence in the others, and the ques- 
tion in each would not necessarily be the same ; and the 
defendants objected to all the other actions against 
them being suspended thus indefinitely. 

Butt and J, d, Mathew appeared for the plaintiff, bat 
were not called on. 

The CouBT (Lobd Co£ebid6B, C.J., and LnvDcsr, 
J.) held that the judge had the power to make such 
order ; and that it was rightly maae. 

Order afflrmied. 



Common Pleas Dim8ion,\VQiKTEB. v. Deew and Aw- 
Feb. 26. J OTSEB. 

Landlord and Tenant — Implied Covenajit — Under Lessee, 

Statement of claim, that the defendants leased to the 
plaintiff a messuage and nurseiy ground for a term of 
six and a quarter years less the last three days, by a 
deed containing a covenant ' that the lessee will, at the 
expiration of the said term, deliver up to the lessors the 
said premises and all landlord's fixtures which may, at 
any time during the said term, be in or about the 
same.' 

That the plaintiff erected greenhouses and other 
trade fixtures upon the nursery pounds, relying on the 
said einpress provision in the said covenant to deliver up 
to the lessors all landlord's fixtures to the exclusion of 
trade fixtures, and upon the implied covenant of the 
lessor that the plaintiff should be at liberty to remove 
during the continuance of the said term the said fixtures, 
and that they (the defendants) had not, at the time of 
the execution of the said lease, entered into covenants 
or done anything inconsistent with the right of the 
plaintiff to remove trade fixtures annexed by him to 
the nursery ground during the said term. 

That the defendants were themselves tenants of the 
said premises under a superior lease, which contained a 
covenant by the lessees to deliver up, at the expiration 
of the term, all landlord's fixtures and trade fixtures. 

That the plaintifi^, shortlv before the expiration of 
his term, sold the said greenhouses ; but the reversioner 
commenced an action against him and obtained a per- 
petual injunction restraining the plaintiff from removing 
the sud trade fixtures, whereby, &c. 

Demurrer. 

Alfred WiUs argued in support of the demurrer. 

R, V, Williams, contrd, 

Gbove, J., held that the implied covenant, relied on 
by the plaintiff', did not arise from the express covenant 
in the lease ; and allowed the demurrer. 

Judgment for the defendants. 
Digitized by LjOOQIC 
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ParUamerU — Coumty Vctefi — Alteration of Parish 
. Boundary — Borough Boundary wM^eded— Divided 
Parishes and Poor Law Amendment Act, 1876. 

Case stated hy the revising barrister for tbe borough 
of Horsham in accordance with a rule granted pursuant 
to 41 & 42 Vict c. 26, s. 37. The anpellants claimed 
to vote for the Parliamentary borough of Horsham in 
respect of property situated in a detached part of the 
pansh of Sullington, called Broadbridfipe Heath, which, 
though locally within the parish of Horsham, was 
withm the Parliamentary borough of New Shoreham, as 
defined by the Heform Act, ldo2. Previous to the re- 
vision of the lists, the Local Goyernment Board had in 
pursuance of, the powers granted by the Divided 
Parishes and Poor Law Amendment Act, 1876 (39 & 40 
Vict. c. 61), ordered that Broadbridge Heath should 
cease to be part of the parish of Sullington, and should 
be amalgamated with the parish of Horsham. 

By section 1 of that Act, where any parish shall be 
divided so as to have its parts isolatea in some other 
parish, the Local Government Board may [after duly 
complying with the provisions of the Act] make an 
order either for constituting separate parishes out of the 
divided parish, or for amalgamating some of the parts 
thereof with the parish in which the same may be locally 
included or annexed. 

Bv section 4 : Nothing herein contained shall alter 
the Doundaries of any municipal borough ; and for the 
purposes of the election of members of Parliament and 
of Duri^esses in manicipal boroughs, of the jury lists, of 
the action of justices, and of the police and constables^ 
the parishes shall continue to be deemed unaltered 
until new lists are made and new constables are ap- 
pointed. ^ 

New lists of voters had been duly made, and new 
constables had been duly appointed, for the parish of 
Horsham ; and the appellants, who had hitherto voted 
for the borough of New Shoreham, now claimed to vote 
instead for the borough of Horsham, on the ground that 
tiie property in respect of which they voted had ceased 
to be within the Parliamentary borough of New Shore- 
ham, and was now within the Parliamentary borough of 
Horsham. 

The revidng barrister disallowed the claim, and 
refused to grant a case. 

The appellants, being dissatisfied with the decision, 
obtained a rule nisi, under section 37 of 41 & 42 V4ct. c. 
26, calling on the revising barrister to show cause why 
he should not state a case for the opinion of the Superior 
Court 

This rule was on a future day made absolute. 

A, X. Smith for the appellants. 

Qoidie for the responaents. 

•71 F, Clerk for the returning officer. 

The Court ^Lord Colbridgb, C.J.,and Lindlet, J.) 
held that the £>ivided Parishes and Poor Law Amend- 
ment Act, 1876, did not apply to Parliamentary fran- 
chise ; and that the alteration of the boundaries of the 
parish of Horsham by the Local Government Board did 
not interfere with the boundary of the Parliamentary 
borough of New Shoreham so as to transfer the votes of 
the appellants from one borough to the other. 

Dedakn stffinmsd. 



Commm Plem Division, "j White (A^ppbllabtt) v. Fox 

{Magistrates* Cass.) V AND Another (RbspOnd- 
Feb. 27. J BNTS). 

Justices— Assault and Battery— Summary Jurisdidum — 

Ouster of Jurisdictum-^' Mens rea '—24 ^ 26 Vict. c. 

100, ss. '42, 46. 

The respondents were summoned before the justices, 
under 24 & 26 Vict. c. 100, s. 42, for unlawfully assault- 
ing the appellant. 

The appellant, who was a tenant farmer, was asked 
by the two respondents (who were the ^mekeepers 
of the appellant's landlord) to give up his bag con- 
taining nets and rabbits, the appellant being found 
engaged in catching rabbits on the land he occupied 
as tenant, and whidi the respondents insisted he had no 
right to do, as by the terms of his holding rabbits were 
reserved to the landlord. The appelLmt refusing to 
deliver up his baff, the respondents attempted to seize it, 
and in the struggle to do so knocked off the appellant*s 
hat, and committed the assault comphuned oi. The 
justices were of opinion that the respondents acted in 
the bona Jlde behef that they had a right to do what 
they did, and that, therefore, the jurisdiction of the 
justices was ousted ; and they accordingly dismissed the 
summons. 

The appellant appealed. 

Bompas for the appellant 

Charles (Pitt Lewis with him) for the respondents. 

The CoxjRT (^LoRD Coleridge, 0. J., and Liwdlbt, J.) 
held that the lustices were wrong ; amd that the juris- 
diction to decide the complaint under section 42 of 24 & 
26 Vict. c. 100, was only ousted by a question arising 
as to the title to land, which did not arise iu this case. 
Case remitted to the justices. 

Common Pleas Divishn. 1 j^^^^j^ (Appellant) v. 
(Mag^rat^^Case.) | EvANS (Rbspondbnx). 

Mine— Fencing Shaft of abandoned Mine— Owner- 
Person interested in Minerals— Lessee— Dw^ of Lan- 
caster— Metalliferous Mines Reguiation Act, 1872 (36 
* 36 Vict. c. 77). 

The question in this case was whether the ap^Uant 
was interested in the minerals of an abandoned mine, so 
as to be liable to fence the shafts under section 13 of 35 
& 36 Vict. c. 77. The Duchy of Lancaster were the 
owners of the mine, which was regulated by a local 
statute, under which every one of the public had a 
right to work it on paying certain dues. The appellant 
was the lessee, under a lease from the Duchy, by which, 
in addition to a rent of bs. a year, there was reserved to 
the Duchy all the dues which the appellant should re- 
ceive from the persons who worked the mine ; so that, 
in fact, the appelhmt had no pecuniary interest in the 
matter. 

The justices having convicted the appeUunt, he ap- 
pealed. 
HerscheU (M^Leod with him) for the appellant. 
Dugdale (OUbert-Kennedy with him) for the re- 
spondent. 

The CoTTRT (Lord Ooleridgb, 0. J., and Lindlbt, J.) 
held that the appelant was not owner or other person 
interested in the minerals of the mine within the mean- 
ing of sections 13 and 41 of the Metalliferous Mmes 
Regulation Act, 1872, assuming that that Act did apply 
to Oro^^ mines (which was doubtfdl). 

DeMon reversed^ 
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Smuh v. MoRGiir. 



Adminittratian^^udgment Creditor — T^iorilff—^Judica- 
ture Act, 1875, a. 10. 

The question was whether a judgment creditor was 
entitled to priority in the administration of an intestate's 
estate, he having obtained his judgment before the de- 
cree for the administration. The judgment was not 
registered ; but it was held, before the Judicature Acts, 
in Williami y.Y WtUiamt, 42 Law J. Rep. Ghanc. 168, 
that such a creditor was entitled to priority ; and the 
question now was whether section 10 of the Judicature 
Act, 1875, had made any difierence. 

The judge of the County Court of Qlamorganshire held 
that the creditor was entitled to priority, he not being a 
secured creditor within the meaning of section 10. 

The case came now by way of appeal on a rule to 
show cause why this decision should not be reversed. 

Fnday showed cause. 

J, P. A$pinaU in support of the rule. 

LnrnLET, J. (LoBD CouBBiseE, C. J., concurring) held 
that the County Court judge was right 

Bule di$chttrged» 



COURT OF BANKRUPTCY. 



b-u/rfcy.l 
►N, C.J. } 
b.24. J 



He Westbat. Ex parte MoBRisoir. 



Bankruptcy, ] 
Bacon, 
Feb. 

Mortgage of House and Furniture — Deed not registered 
'-'Possession of Tenant — * Apparent Possession ' of 
Mortgagor^BiUs of Sale Act, 1854 (17 <$- 18 Vict. c. 
86) •. 7. 

By a deed, dated June 22, 1877, J. Westray mort- 
gaged a freehold house and furniture to Mrs. Morrison to 
secure 8,000^. and interest ; and Westray, who remained 
in poaseesion, thereby attorned to Mrs. Morrison. This 
deed was not registered under the Bills of Sale Act. In 
Februaij, 1879, J. Westray let the house furnished to a 
tenant^ ior six months, from May 1, 1879, at a rent of 
260/., it being arranged between J. Westray, Mrs. Mor- 
rison, and the tenant, that the latter should pay 60/. of 
the rent to Mrs. Morrison. The tenant took possession 
accordingly, and paid J. Westray 200/. for the proportion 
of the rent payable to him in advance. J. Westray 
filed a liauidation petition on June 80, and the Coun^ 
Court judge held that the trustee was entitled to the 
furniture as having been in the apparent possession of 
the bankrupt, 

Mrs. Morrison appealed. The question was, whether 
the furniture was m the ^ apparent possession ' of the 
bankrupt within the Bills of Sale Act, 1854, s. 7. 

Mr, Winslow and Mr, Creed for the appellant. 

Mr. Roxburgh and Mr, Finlay Knight for the re- 
spondent. 

Mr. Window in reply. 

The Chief Judob said that, on the tenant going 
into possession, the furniture ceased to be in the posses- 
sion, or apparent possession, of the bankrupt, and that 
Mrs. Momson was, therefore, entitled to hold it against 
the trustee ; and allowed the appeal, with costs. 



Be Obxatbb. Ex parte Whtctov. 



Bankruptey. 

Bacon, C.J. 

Feb. 25. 

I^actice— 'Time for appealing — TtMiity-ofM Days from 
Date when Order pronomced — Banhmptey Rules, 
1870, Rule 148. 

This was an appeal ftom an order of the iudge of the 
Sheffield County Court, by which the juoge gave the 
appellant leave to take off the proceedings in the bank- 
ruptcy his proof of debt, and to file a new proof of debt, 
suDJect to certain conditions. The appellant appealed 
because he was dissatisfied with the conditions subject 
to which he obtained leave to file his new proof. 

The order was pronounced on October 80, 1879 ; but 
not signed abd sealed till December 8. The registrar 
dated the order October 80. Notice of appeal was 
served, and the appeal entered on December 9. 

Mr. De Qex and Mr, Robsan, for the appellant : We 
take the preliminary objection that, by rule 143, the 
appeal is too late, not having been brought within 
twenty-one days from the date when the order was pro- 
nounced and dated. 

Mr, Hemming and Mr, Westf for the appellant: 
The twenty-one days ought to be calculated from the 
date when the order was drawn up and signed. It was 
the duty of the registrar to date the order on the daj 
when it was signed and sealed -, and it is sufficient if 
the appeal is brought within twenty-one days from the 
date of tJie order whenever it was pronounced. We 
ought not to be prejudiced by the mistake of the regis- 
trar in dating the order wrongly. 

The CmBF JuDes : It is the settled bankruptcy prac- 
tice that the appeal must be entered within twenty-one 
days from the ^te when the order is pronounced. The 
order, as the date shows, was pronounciBd on October SO. 
The objection must prevail ; and the appeal be dbmined, 
with costs. 



BawT^TI -E-xpiir^tf Bramble. J2« Touocak akd 
March 1. J ENeLAHD. 

Liquidation — SoUcitor's Lien^Production of Deed. 

Appeal from the Bristol County Court. 

The appellant had been the solicitor of the debtors, 
and had prejMired their deed of partnership ; afterwards, 
as their solicitor, retaining the aeed in his hands. The 
costs for the preparation of the deed had been paid ; but, 
at the time the debtors filed their petition tor liquid- 
ation, they were indebted to the appellant in a snudl 
sum for subsequent char^. A trustee was appointed 
in the liquidation who did not employ the appellant as 
his solicitor ; and the trustee applied to the appellant to 
hand over to him the deed of partnership. The appellant 
refused ; and, accordingly, the trustee issued a summons 
to compel him to attend to give evidence in the liquid- 
ation, and to produce the partnership deed. 

The County Court judge made the order, and the soli- 
citor now appealed. 

Mr. F. O, Crump for the appellant. 

Mr, Finlay Knight for the respondent. 

The Chibf JuneB dismissed the appeal, with costs. 
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COURT OF APPEAL. 



Askew v. Woodhbad. 



Court of Appeal, 

Jessel, M.R. 

Beett, L.J. 

COTTOK, L.J. 

Mftich3. 

Lands Clauses Act, s, 74r— Settled Leaseholds^Compul- 
sory Purchase — Tenant for Life and Remaindermen — 
AjB^Mriionment of Purchase Money, 

Appeal from decision of Bacoit, V.C, noted Notes of 
Cases, vol. xiv., p. 164. 

Settled leaseholds, prodacing 1S7/. per annum, were 
taken compulsorily by a corporation, and the purchase 
money, when paid into Court, produced 1,640/. Consols. 

The tenant for life claimed, on petition, an annual 
payment of 2181. per annum out of the fund, which 
would in eight years (the period of the lease) exhaust 
the fund; but the Vice-Ohancellor held that he was 
only entitled to 1S7L per annum for the eight jears. 

Their Losdships held that the tenant for life was 
entitled to such an annuity as the Consols would purchase 
for the period of the lease ; and varied the order of the 
Vice-Chancellor accordingly. 



on the bankruptcy of the debtor, a secured creditor 
within subsection 6 of section 16 of the Bankruptcy Act, 
1869. 

Mr. Winslow 9,Ji& Mr. S. Woolf for the appellant, the 
trustee in bankruptcy. 

Mr. Horton Smith and Mr. Meares for the judgment 
creditor. 

Their Lobdbhips held, reversing the decision of the 
registrar, that the issue and service of the writ, without 
anything further being done, did not constitute the judg- 
ment creditor a securSl creditor within the terms of the 
Act. 



> Re HoEifB. Ex parte Nelson. 



Court of Appeal. 
Jakes, L. J. 
Bbbit, L. J. 

COTXOK, L.J. 

March 8. 

Judgment Oreditor^Writ of Sequestration—Bankruptcy 
of Debtor— Secured Creditor. 

Appeal from one of the registrars, acting as Chibp 
JuDeE. 

The question raised was whether a judgment creditor, 
who issues a writ of sequestration against the estate 
and effects of his judgment debtor and serves it on 
parties having moneys of the debtor in their hands, is, 

VOL. XV. 



Ecclesiastical CovxissioiirEBs v, 
Knro. 



Omrt of Appecd. 

Jaxbs, L. J. 

Beeit, L. J. 

COTTOKj L. J. 

March 6, - . 

Ancient Lights—Plaintijrs Site vacant— Interlocutory 
Injunction. 

This was an appeal from a decision of Hall, V.C, 
reported antef p. 25. 

Mr. Graham Hastings and Mr. Barrett for the appel- 
lants. 

Mr. Wm. Pearson and Mr. Solomon for the re- 
spondent. 

Their Loedships reversed the decision of the Vice- 
Chancellor. The right to the ancient lights was not 
taken away^ but only the enjoyment was suspended ; and 
the commissioners had a right to preserve the access of 
light to the windows, which would be placed in the 
position marked on the hoarding which had been erected 
showing the ancient lights of the church. There was no 
real difference between the present case and that of 
Staight v. Bum, L. R. 6 Chanc. 163. 
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Court of Appeal, ' 
Brajcwbll, Li.J. 
Baggallat, L.J. 
Thesiger, L.J. 
March 6. 

Marine Insurance — Total Loss — Salvage and Oosts^^ 
Suing and Labouring Clause, 

Appeal from a jud{^ent of Lizn)LET, J., after farther 
consideration (reported 48 Law J. Rep. O.P. 538). 

These were actions brought bj the plaintiff, who was 
the assured under two policies of marine insurance, 
against the underwriters of the policies to recover cer- 
tain salvage expenses, Admiralty costs, and refitting ex- 
penses incurred bj^him, in consequence of the accident 
which happened to the Oleopatra obeUsk whilst being 
towed from i^jpt to England. The policies were 
against the risk of total Iqss only, and they contained a 
suinj^ and labouring clause in the ordinary form. 

Idndley, J., grave judgment for the plidntiffs for the 
amount claimed in such action; holding, on the authority 
of Lohre v. AUchestm^ 46 Law J. Rep. Q.B. 716 ; s. c. 
47 Law J. Ren. Q.B. 634 ; s. c, 49 Law J. Rep. Q.B. 
(H. L.) 123 (which had then been decided in the Court 
of Appeal), that the suing and labouring clause in the 
policies was operative to enable the plaintiffs to recover, 
although there had been no total loss, and nothing 
abandoned to the underwriters. 

On appeal from this judgment — 

Mr, C. RusseU and Mr, J, C, Mathew appeared for 
the appellants. 

Mr, Butt, Mr, Oains/ord Bruce, and Mr, HoUams 
for the respondents. 

The respondents' counsel admitted that the judgment 
of the House of Lords in Lohre v. Aitcheson, which had 
been given since the judgment of Lindley, J., and re- 
versed the judgment of the Court of Appe^, was con- 
clusive against them; and the appeal was, therefore, 
allowed. 

Court of Appeal. 
JAJOBt L*J. 

Brbtt, L.J. J'Levt V, LOVELL. 
OoTTOir, L.J. 
March 6, 6, 8. . 

Foreign Attachment — Lord Mayor's Court — Secured 
Creditor — Bankruptcy Act, s, 12. 

Appeal from a decision of Bacon, V.C. The case is 
reported in 48 Law J. Rep. Chanc. 367. 

His lordship held that a creditor who had issued and 
served a writ of foreign attachment in an action in the 
Lord Mayor's Court, but who had not proceeded to 
judgment before the liquidation of the debtor, was a 
'creditor holding security upon the property of the 
debtor ' within section 12 of the Bankruptcy Act, 1869, 

The trustee in bankruptcy appealed. 

^ir H. Jackson and Mr. Laing for the appellant. 

Mr, De Gex, Mr, Romerj and Mr, Fhtpson for the 
respondent. 

Their Lordships reversed the decision of the Vice- 
Chancellor, holding that the proceeding by way of a 
foreign attachment was only a proceeding to compel 
appeamnce ; and that the service of such a writ gave 
no security on the property; this decision bein^in accord- 
ance with that of Lush, J., in Richter v. Laxton, 27 
W. R. 214 ; Romilly, M.R., in Eed?iead v. Wellor, 29 
Beav. 621; s.c. 30 Law J. Rep. Chanc. 677; and 
Grove, J., in BamfatJier v. Barrow, 37 L.T. (n.s.) 231; 



differing from Hall, V.C, In re The London Oof ton Mills 
Company, 26 W. R. 109. 



HIGH COURT OF JUSTICE. 



Regiwa v. Bibhop. 



Crown Case Reserved, \ -, 
Feb. 28. J^ 

Coram Lord Cousridgb, C. X, Bbnmak, J.,Polix)CK, J., 

Field, J., and Stephen, J. 

Lunatic— Reception of, in unlicensed House—Honest 

Beliefs ij- 9 Vict. c. 100, s, 44. 

Case reserved by Stephen, J., at the Northampton 
Winter Assizes. 

The defendant was convicted on an indictment, under 
8 & 9 Vict. c. 100, 8. 44, of receiving into her house two 
or more lunatics, such house not being an asylum or 
hospital registered under the said Act, nor a house 
licensed thereunder. The defendant received into her 
house, as patients, persons suffering from ' hysteria, nerv- 
ousness, and perverseness.' There waa strong evidence 
to show that the defendant believed, in good faith and 
on reasonable grounds, that no one of them was a 
lunatic. The jury found the defendant guiltv ; but also 
found that she did honestly, and on reasonable grounds, 
believe that no one of her patients was a lauatic. 

The learned judge directed the jury that an honest 
belief by the defendant that such persona were not 
lunatics was immaterial ; but reserved for this Court the 
question whether such direction was correct. 

MeUor and Harris for the prosecution. 

No counsel appeared for the defendant. 

Held, that honesty of belief was imxnaterial; and 
that the direction was correct. Conviction affirmed. 



[ Regina V, Cbompton. 



Q-otmi Case Reserved,\'^ 

March 5. J 

Coram Lord Coleridge, O.J., Grove, J., Pollock, B., 

Field, J., and Stephen, J. 
Arrest — Warrant of Commitment^Jurisdiction of Jus- 
tices-^ ^' 6 Wm. IV, c, 76, ss, 76, 101. 

Case reserved by the Recorder of Worcester. 

The prisoner was convicted on a charge of assaulting 
the police in the execution of their duty. The assault 
was committed on two police constables of the county 
police force of Worcestershire who were anprehending 
the prisoner within the city and borough of Worcester 
under a warrant issued by two county justices for his 
commitment to prison for default in payment of a fine. 
Worcester is a city and county having a sepuate com- 
mission of the peace, with exclusive jurisdiction and a 
separate police force. The warrant was not backed by 
any city justice. The prisoner was not pursued from 
the county of Worcester, but found in the city. 

J, J, Powell and P. F. Roans for the prisoner. 

H, Matthews and R, H, Amphlett for the prosecution. 

Held, that the conviction was wrong, the warrant not 
having been backed by a city justice. 

I Conviction quashed. 



Chancery Division, 1 

Jbssel, M.R. V In re a Solicitob. 
March 6. J 
Practice — SoUcitor-^Petition— Personal Service of Order 
— Service of Notice of Motion for Attachment, 
In this case an order had been made on an original 
petition for the delivery by a solicitor of certain docu- 
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meuta. The order was served personally on the solicitor. 
A motion for an attachment for disobedience to the 
order was now made^ and the notice of motion was 
served by being left at the solicitor s residence. 

Mr, Salomon for the applicant. 

The Masisr 0¥ the Kolls held the service of the 
notice of motion sufficient^ and made an order for the 
issue of the attachment. 



Chancen/ Dtvision, 1 
Jessbl, M.R. >Qledhill v, HimTSR. 
March 5. J 

Practice — Joinder of Causes of Action — Action for the 
Recovery of Land — Action for Declaration <if Title 
and anciUary Belief— Order XVIL, Rtde 2, Euies of 
Court, 1876. 

In this case the writ claimed in effect a declaration of 
title to certain property ; also a declaration that a lease 
of the same property hod been entered into under a mis- 
take, also to nave a receiver of the rents and profits^ and an 
account and payment of past rents and pronts. 

Mr. Seward Brioe, for the defendant, moved to stay 
all further proceedings in the action, on the ground that 
leave of the Court should have been obtained to join the 
above causes of action ; following Whetstone v. Davis, 
45 Law J. Rep. Ohanc. 49; s.c. L.R. 1 Ohanc. Div. 99. 

Mr. Chitty and JIfr. Caldecott, for the plaintiffs, were 
not called upon. 

The Master op the Rolls was of opinion that an 
action for a declaration of title was not 'an action 
for the recovery of land ' within the meaning of Order 
XVn., Rule 2 ; and held that the above causjs of action 
could be joined without any order. 



Chancery Division, 

Hall, V.O. 

March 6. 



In re The BRiTisn Guardian Life 
Assurance CoiiPAKr (LdKiTEo). 



Companies Actf 1862, «. 165 — Judicature Acts — Rules of 
Court; Order XVI., Rule 6; Consolidated Order VII., 
Rule 2 — Proceedings under section 165 against Estate 
of deceased Person ; and against some without joining 
all of Persons jointly and severally liable. 

Under a special resolution, passed in August, 1872, of 
tbe above company (now in winding-up), 50 per cent. 
of the ]^remiums paid on whole life poucies were required 
to be invested in the name of trustees for the better 
security of policyholders. The investments made under 
this rule having, as was alleged, before the winding-up 
been applied to the general purposes^of the company, the 
present summons was taken out by the liquidator and a 
whole life policyholder, seeking a declaration of joint 
and several liability on the part of the directors to 
account for the 50 ^r cent, of premiums during their 
r68i>ective periods ot office, and consequential orders 
against the individual directors and the estates of those 
who were dead. The summons was at chambers ad- 
journed generally, except against one living director, and 
the representatives of a deceased director. 

Mr. Orahani Hastings and Mr. Seward Brice for the 
applicants. 

Mr. Romer and Mr. BeddalJ, for the respondent 
legal representatives, objected that there was no juris- 
diction to proceed, under section 165 of the Companies 
Act, against a dead man*s estate. 

Mr, Northmore Lawrence, for the respondent director : 



If the summons cannot go on against the estates of de- 
ceased trustees, it cannot proceed against any trustees. 
In a suit for the same purpose, all parties liable should 
be before the Court. ^^ 

Hall, V.C, held that FeUom's Executors' Case, 85 
Law J. Rep. Chanc. 196; L. R. 1 Eq. 219, not having 
been overruled, and agreeing with the literal terms of 
the section, was an authority which prevented him from 
exercising jurisdiction in this proceeoing against the de- 
ceased durector's representatives. The summons was, 
therefore, dismissed against them, with liberty to apply 
at chambers as to costs. The other objection was un- 
tenable, there being now jurisdiction (subject to a dis- 
cretion in the Court) to proceed against some, without 
tbe others, of persons subject to any joint and several 
liability. 

Queen's Bench Division.\QLT!VS& & Co. v. Wallace 

Feb. 20, 26. J Brothers. 

Ship and Shipping— Charter'pa)'ty,Construction of— Ship 

to proceed to safe Port, or so near thereto as sfw can 

safely get. 

Action by ship owner against charterers to recover coat 
of lightering a cargo through the North Holland Canal 
up to Koogerpolder. Under the charter ihd ship was to 
proceed to a safe port, as ordered On signing Ulls of 
lading, or * so near thereto as she might safely get.' She 
was ordered to Koogerpolder, and the master dgned 
bills of lading stating that the cargo was to be delivered 
at that port. The charter provided that he was to sign 
bills of lading without prejudice to the charter-party, at 
rates not less than those current at the port of loading, 
and, abo, that the cargo was to be brought to and taken 
from alongside at merchant's risk. On arriving at 
Nieuwediep, at the mouth of the canal, the shipowners 
informed the charterers that she could not proceed any 
nearer to Koogerpolder, and asked what should be done. 
No reply being given, the master unloaded a poift of the 
cargo, and sent it up the canal to Koogerpolder, and 
then took up the remainder in the ship, of which the 
draught was thus sufficiently reduced to admit of her 
passage. As defendants refused to make any anange- 
ments for taking .delivery at Nieuwediep, the ploinUffs 
claimed pilotage and harbour dues, and other expenses 
of going into port as well as demurrage, in addition to the 
cost of lightering the portion of the cargo up the conaL It 
being, however, made clear that the less expensive course 
would have been to lighter the whole cargo from Nieuwe- 
diep to Koogerpolder, they consented that their claim 
should be only for the recovery of an amount calculat^ 
upon that basis. The defendants paid into Court suffi- 
cient to cover the lighterage of the jwrtion actually con- 
veyed by lighters, and denied their liability beyond that 
amount. 

The facts were brought before the Court in a special 
case. 

Merschell (A. L. Smith with him) for the plaintiflfe. 

Butt (Arhuthnot with him) for the defendants. 

Cur. ado. vuU. 

The Court (Lush, J., and Manistt, J.), held that 
the master was justified in considering the voyage at an 
end, and in treating the mouth of the canal, where he was 
anchored, as the place of discharge, having regard to the 
facts, that at least one-third of tlie cargo had to be 
taken out before the ship could pass through the canal, 
and that the charterers had refused to >^^e a]^. arrange- 
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ments, and that no one appeared at Nieuwediep to ^e 
deliyerj. Thej therefore ^ve judgment for the plaintiffs. 
Judgment for the plaiMtiffs, 

QiieerCs Bench Drvinan, 1 Db Mobgak (Appellaitt) t\ 

(Mapidrates' Ca»e.) V The Mbtbopolitan Board 

Feb. 26, 38. J op Works (RiKPONinsNTs). 

Metropolitan Commons Supplemental Act^ 1877 — Com- 
mon dedicated to Use and Becreation of Public — Right 
of PubUc Meeting, how limited — Bye-Unos, Validity of 

Case stated by a metropolitan police magistrate. 

By the Local Act (40 & 41 Vict P. cci. 201), and the 
scheme which is made part of the Act, Clapham Common 
is * dedicated to the use and recreation of the public as 
an open and unenclosed space for ever, and shall, for the 

Surpose of the scheme, be regulated and managed by the 
[etropolitan Board of Works.' The Board are em- 
powered, among other things, ' to fram!e bye-laws and 
regulations for the prevention of nuisances and the pre- 
servation of order on the common, &c.' Among the 
b^^laws made under this Act and scheme was one pro- 
hibiting, and declaring to be an offence, ' delivering any 
Sublic speech, lecture, sermon, or address of any kind or 
escription whatever, except with the written permission 
of the board first obtained, and upon such portions of 
the oonmion and at such times as may, by such written 
permission, be directed and sanctioned by the board.' 

The appellaat on June 29, 1870, preached a sermon to 
a considerable assemblage on Clapham Common without 
having obtained the permission of the board. For this 
offence he was chaiged before a magistrate and con- 
victed, and a case stated at his request for the opinion 
of the Court, raising the question whether the Board of 
Works had power to make the bye-law, the breach of 
which was complained of. 

The appellant in person contended that the bye-law 
which gave the board the absolute power of prohibitinfi" 
meetings alto^ther was uUra vires, as that went beyond 
a mere provision for the preservation of order. 
Biron for the respondents. 

Cur. adv, vuU, 
Feb. 28.— The Court (Lttsh J. and Mawisty, J.) 
affirmed the conviction, holding that the intention of the 
scheme was to ]^reeerve the common as a place of recre- 
ation in perpetmty ; and, in order that all classes might 
at all times share in its enjoyment, it was neceoBarily 
placed under regulation ; that all modes of user which, 
if enjoyed withoutjimitation of time or place, would un- 
duly interfere with the comfort of others, were put under 
reasonable restriction, and that it was necessary that 
holding public meetings should also be regulated ; that 
it was reasonable, therefore, for the board to require in- 
formation beforehand of the object and character of a 
proposed meeting, in order to judge whether it was such 
as anould be allowed on the common ; and, if so, to pre- 
scribe reasonable limits as to time and place. 

Conviction affirmed. 



^Reeb V, Harvet. 



Queen's Bench Division, \ 
March 3, 6. J 

Bankruptcy — Disclaimer by Trustee of Leasehold In- 
terest— Leave of Court— Bankruptcy Act, 1869 (32 ^ 
33 Vict. c. 71), ss. 23, 24r— Mules of 1871, Mule 28— 
Evidence — Notice sent by registered Letter, 
Action by landlord against trustee in bankruptcy of 

tenant for rent. After the appointment of the trustee. 



and before the rent became due, notice to disclaim was 
sent by registered letter to defenda^t. ^ After application 
for rent subsequentiy accrued due, which was more than 
twentv-eight days after the sending of the notice, 
defendant disclaimed, alleging that the notice had never 
reached him. 

The phiintiff proved the posting of the r^stered 
letter containing the notice ; the defendant denied hav- 
ing received it. The County Court judge before whom 
the action was tried held that the evidence was sufficient 
to affect the defendant with notice ; and, as he had not 
disclaimed within the time limited by the Act, the 
plaintiff was entitled to sue him for the rent. 

On the argument of the rule for a new trial it waa 
contended on behalf of the plaintiff (1) that the notice 
to disclaim was sufficiently proved; and (2) that no 
operative dischiimer had hoen made, the leave of the 
Court for that purpose not having been obtained, as re- 
quired bv Rule 2S of the Rules of 1871, in the case of a 
leasehold interest. 

A. Wills (Forbes with him) for the plaintiff. 

Leese for the defendant. 

The CoTTRT (LusH^J., and Mahistt, J.) made the 
rule absolute for a new trial ; holding, as to the second 
point, that, under section 23 of the Bankruptcy Act, 
1869, disclaimer is entirely in the discretion of the 
trustee, and the leave of the Court is unnecessaiy. 
And, on the first point, that there was not sufficient 
proof of the letter contuning the notice to disclaim 
having been delivered to the defendant, or at h}s office. 



Common Fleas Division, l M'Allister v. The Bishop op 
March 2. J Rochbbter aitd Others. 

Practice — Third Parties toho have appeared under 
Order XVL, Rule 20— Party to the Action— Order 
for Discovery of Documents by such third Parties — 
Order XXXI., Rule 12. 

This was an action in the nature otquare impedU^ in 
which the plaintiff claimed the right to present a derk 
to a certain chapel (see the case on demurrer reported 
49 Law J. Rep. C.P. 114). The defendants obtainedan 
order under CMor XVL, Rule 18, allowing them to 
issue notice to the Ecclesiastical Commissioners for 
England, against whom the defendants claimed an 
indemnity if the plaintiff succeeded in the action. The 
Ecclesiastical Commissioners, when so served, entered 
an appearance in the action pursuant to Order XVL, 
Rule 2Q ; and a judge^s Order was made for the trial of 
the question whether all things had been done bj the 
commissioners to enable them, as against the plaintiff, to 
make a valid declaration of the right of nomination. An 
order, directing them to make discovery of documents, 
was afterwards made by Field, J., at chambers, under 
Order XXXL, Rule 12; and the Question now was 
whether the commissioners, being third jparties, were 
parties to the action within the meaning of Order XXXI., 
Rule 12. 

Lumley Smith appeared for the commissioners, against 
the order of the judge. 

Come, for the plaintiff, in support of such order. 

The Court (Likblbt, J., and Lopes, J.) held that 
the commissioners were parties to the action, so as to 
make them liable to an order for discovery under Order 
XXXI., Rule 12. 

Appeal dismissed. 
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Ee Adaus. Ex parte Gbiitix. 



Court of Appeal. 

Jaxbs, L. J. 

Bbsit, L. J. 

GOTTOK, L.J. 

March 4. 

Practice — Costs in Bankruptcy — Costs at Common Law 
Set-off. 

ThiB was an appeal from the deciaion of Mr. Regiatrar 
Hazlitt; as Chibf Judge, and raised the question whether 
costs, "which Adams had been ordered to pay in proceed- 
ings between Adams and Griffin's trustee, incurred in 
the Queen's Bench Division of the High Court, could be 
set Off against the costs which Griffin would have to pay 
by reason of his petition in bankruptcy against Adams 
having been dismissed, with costs. 

Sir M, Jackson and Mr,.V. WiUiafns for the appel- 
lant. 

Mr» Pollard for the respondent. 

Their Lordships held (affirming the decision of the 
registrar) that as such a set-off would not have been 

YOL. XV. 



allowed in the old Court of Chancery, and that as the 
Court of Bankruptcy had always followed the practice 
of the Court of Chancery, the set-off now claimed could 
not bo allowed. 



Court of Appeal 
Lord Coleridge, C.J. 

^ BrotJ^L.J.*'^' 1-LbWIS v. LKOjrARD & SOK. 

Nov. 10,i7,*1879. 
March 10. 

Liquidation by Arrangement — Resolutions giving nftto- 
lute Power to grant Discharge — Acceptaiue by dis' 
senting Creditor of Benefits under a Liquidation 
Scheme— Bankru^aey Act, 1869 (32 ^ 33 Vict, o. 71), 
M. 28, 49, 125, subs. 7, 9. 

Appeal from the judgment of Grove, J., at a trial 
without a jury. 

Claim by indoi*aee against acceptors for balance due 
on two bills of exchange. ^^/^^ ■ ^ 
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Defence, that tbe defendants' affairs were liquidated 
by arrangement. That a scheme was adopted bj which 
one of the defendants was to pay a composition secured 
by his promissory notes, payable at stated intervals, and 
also secured by a deed executed by him and several 
sureties. The discharge of the debtors was to be granted 
on liie certificate of the trustee. Allegations of the 
performance of these conditions, and of the receipt by 
the plaintiff of promissory notes under the scheme. 

Reply, that default had been made in payment of 
one of the promissory notes, and that the debt had con- 
sequently revived. 

The plaintiff had dissented from these resolutions ; 
but had accepted four promissory notes, three of which 
had been paid, default having been made in respect of 
tbe fourth, when the plaintiff sued on the original bills. 
The debtors had received their discharge, and had been 
granted their certificate. 

Grove, J., gave judgment for the defendants. 

The plaintiff appealed, 

Mvn Da Oea> and -Mr, DugdaU for the plaintiff. 

Mr, Mellor and Mr. Oraham for the defendants. 

Their Lordships reserved judgment, and now gave 
judgment for the defendants ; and dismissed the appeal. 



Chwt of, Aftpeal, 

BlUMW£LL, L.J. 

Baggallat, L.J. I Tub Yorkshire Banking Oom< 
Thesiger, L'.J. i tany v. Beatson & Mycock. 
Feb. 22, 23. 
March 11. 

Partnership carried on in Name of individual Member — 
Bill of Exchange — Liability of dormant Partner, 

Appeal from the judgment of the Common Pleas 
Division (reported Law J. Bep. O.P. 428). 

The plaintiff sued on two bills of exchange — one dated 
March 6, 1878, drawn on a man named Wilson, and 
accepted and indorsed by W. Beatson ; and the other, 
dated March 13, drawn on, accepted, and indorsed by 
W. Beatson. 

Before January, 1878, W. Beatson carried on business 
alone; on January 1, 1878, the defendant Mycock joined 
him as a sleeping partner. The name of the firm was 
W. Beatson ; neitber partner was to draw, indorse, or 
accept bills without the consent in writing of the other. 
Beatson's account at the plaintiffs' bank was made the 
account of the firm, and no change was made in the 
form or style of the account, nor had the firm any other 
account. 

The biUs sued on were bills accepted by Beatson, with- 
out the knowledge of Mycock, in renewal of bills nego- 
tiated by Beatson previous to the year 1878. The 
plaintiffs did not know of the partnership. The pro- 
ceeds of tbe bills were paid into the account at the 
plaintiffs' bank. 

The Common Pleas Division gave judgment in favour 
of the defendant Mycock. 

The plaintiffs appealed. 



Mr, Bompas, Mr, Forbes^ and Mr. T, Atkinson for the 
plaintiffs. 

Mr, Waddy and Mr, G, Bruce for the defendant 
Mycock. 

Their Lordships, having reserved judgment, now dis- 
missed the appeal. 



Court of Appeal, 

ZjiXSA^ L.J. 

Brett, L. J. 

CorroN, L. J. 

March 11. 



In re White. Ex parte Masojt. 



Two Bankruptcy Petitions — Adjudication on Second 
Petition without Notice to First Petitioning Creditor — 
Eights of First Petitioning Creditor — Person aggrieved 
— Procedure, 

Appeal from order of the Chief Judge directbg that 
all proceedings, under tbp adjudication made on the 
appellant's petition, should be stayed until Nicholson's 
bankruptcy petition had been heard and disposed of. 

Nieholson's petition had been first presented, but the 
debtor avoided service ; find, the same day, his solicitors, 
with his connivance, presented a second petition on behalf 
of Mason, a friendly creditor, on which an immediate ad- 

CMcation by consent was made behind Nicholson's 
k. 

Nicholson appealed against the order of adjudication 
as a person aggrieved thereby. 

The Chief Judge held that Nicholson was a nerson 
aggrieved by the order of adjudication; and maae the 
order now appealed from. 

Mr, Be Oex and Mr, E, C. Willis for the appellant. 

Mr, Winslow and Mr, Wood for the respondent. 

Their Lordships held that Nicholson was not a ' per- 
son aggrieved ' by the order of adjudication, as he sought 
the same relief by his petition. His proper course was 
to have applied to the County Court to have the carriage 
of the order of adjudication which, under the circum- 
stances, would have been given to him in the same way 
that the Court of Chancery, when an administration 
decree has been snatched in a second action, gave, in a 
proper case, the . carriage of the administration to the 
plaintiff in tbe first action. Nicholson, therefore, had 
mistaken his remedy, and it was now too late to give 
him any relief. The appeal must be allowed, with costs ; 
but Nicholson would have the costs of his petition down 
to the date of the adjudication. 



ippeal, •» 
L,L.J. 
Y, L.J. [ 
i,L.J. 
11. J 



Crtthp V, Cavendish. 



Court of Appeal, 
Bramwsll, ' 
Baggallay, 
Tresiobr, 
March 

Practice— Order XIV,y Eules 1 and 3 — Showing Cause 
— Payment into Court of Sum indorsed on Writ of 
Summons. 

Appeal from a judgment of the Exchequer Division. 
The plaintiff's writ of summons was specially indorsed 
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-with a claim for 39/., the price of goods sold and de- 
livered to the defendant. 

The plaintiff took out a suniraons in order to obtain 
final judfrment under Order XIV., Rule 1, and a master 
in chambers gave the defendant leave to defend. On 
appeal to Field, J., in chambers, the defendant offered 
to pay the sum claimed into Court, but the judge gave 
the plain titf leave to sign final judgment unless the de- 
fendant paid the debt and costs within a week. 

On appeal to the Exchequer Division from the order 
of Field J., the Court (Kelly, C.B., and Lopes, J.) were 
divided, and the order of Field, J., therefore stood. 

On appeal, it was contended for the defendant that under 
Order AiV., Rule 3, an offer to pay the amount of the claim 
indorsed on the plaintiff's writ is a successful showing 
cause against the plaintiff's application for leave to sign 
final judgment ; and that, when the defendant takes that 
course, the Court, or a judge, have no power to allow 
final judgment to be signed. 

Mr* Heffincdd Brown appeared for the defendant ; and 

Mr, Poulter for the plaintiff. 

Their Lordships affirmed the order of Field, J., and 
dismissed the appeal ; being of opinion that on the true 
construction of Rules 1 and 3 of Order XIV., the Court, 
or a judge, had a discretion to refuse permission to de- 
fend the action, notwithstanding that the defendant has 
oflered to bring the amount claimed into Court under 
Rule 3. 



Court of AjypeaL 
Brauwell, L.J. 
Bagoallat, L.J. S- Southwell and Another v. Scottee. 

Thbsiger, L.J. 
March 11. 

AMidtf^ment of future Rent — Surrender of Lease after 
Notice of Assignment — JEffect off on Right of Assignee 
to sue for Rent accruinr/ after Surrender — Judicature 
Act, 1873, ». 26, subs. 6. 

Appeal from the judgment of Stephen, J., after a trial 
without a jury. 

Claim for two quarters' rent. 

The plaintiffs were the owners of the lease of a house, 
of which they sublet part to the defendant After the 
creation of this tenancy, the plaintiffs assigned their in- 
terest in the house to a person named Burrows ; but, at the 
same time, they agreed with Burrows that the defendant 
should pay rent to them, and that Burrows should give 
them every facility for recovering the rent, by lending 
his name, if it should be necessary, to bring an action. 
Notice of this agreement was given to the defendant. 

It was afterwards agreed between Burrows and the 
defendant that the defendant should surrender her lease ; 
and she ceased to be tenant of the premises. 

The plaintiffs sued for rent which became due after 
this surrender. 

Stephen, J., held that there had been an absolute 
assignment of the future rent ; and gave judgment for 
the plaintiffs. 

The defendant appealed. 

Mr, Bwnpas and Mr, French for the defendant. 



Mr, A. Wills and Mr, WUberforce for the plaintifl&. 

Their Lordships allowed the appeal; holding that, 
although there liad been an absolute assit^nment of rent 
by Burrows to the plaintiffs, yet that it was only an 
assignment of such rent as should become due, and that 
no rent had become due since the surrender by the 
defendant of her lease. 



Court of Appeal, 
Brahwell, L.J. 

Baggallay, L.J. J-Paraire i'. Loibl. 
Thgsiobr, L.J. 
March 11. 

Practice — Payment into Court — Separate Claims — Order 
XXX., Rule 1 . 

This was an appeal from a judgment of the Common 
Pleas Division. 

The action was to recover 1,191/., for work done by 
the plaintiff as an architect employed by the defendant. 
In the statement of claim the plaintiff claimed for work 
done at three different times, and in respect of three 
different matters. The defendant paid 221L into Court ; 
and, in his statement of defence, pleaded the payment 
into Court, without specifying in respect of wliat items 
of the plaintiff's claim the payment was made. The 
Common Pleas Division (Lord Coleridge, C.J., and 
LiNDLET, J.) refused to order the defendant to amend 
his statement of defence by specifying in respect of what 
items the money was paid into Court. 

The plaintiff appealed. 

Mr, Anderson for the plaintiff. 

Mr, A, Cook for the defendant. 

Their Lordships affirmed the decision of the Common 
Pleas Division ; and held that a defendant was not boimd^ 
under Order XXX., Rule 1, to state in his defence in 
respect of what items of the plaintiff's claim he had paid 
money into Court, 



Court of Appeal,' 
James, L. J. 

Brett, L.J. }• Botes v. Cook. 
Cotton, L. J. 
March 12. 

Will^ Subsequent Settlement reserving general Poioer of 
Appointment—The Wills Act, 1866, ss, 24, 27. 

Appeal from the decision of Malins, V.C, holding 
that a will executed in the year 1860 did not operate as 
an execution of a general power of appointment reserved 
to the testator in a separation deed executed by him in 
the year 1801. 

Mr. J, Pearson and Mr, Cozens-Sdrdg for the appel- 
lants, the trustees of the wilL 

Mr, Simmons, for a party interested, supported the 
appeal. 

Mr, C, H, Turner, foe the principal respondent, relied 
on Re Rudmg's Trusts, L. R. 14 Eq. 266. 
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Mr, Hallett and Mr, Marcy for other parties. 

Their Lordships held (dissenting from Re Ruding's 
Trusts) that the will operated as a pood execution of 
the power; and discharged the order of the Court 
below. 



Court of Appeal, 
James, L.J. 
Brett, L.J. J-TnE Attornet-Qenbral v, Tomlinb. 

OOTTON, L.J. 
March 12, 13. 

Seashore — Removal o/Shmf/le — Prerogatioeo/the Crown 
— Injunction, 

Appeal from the decision of Fry, J. (reported 48 Law 
J. Hep. Chanc. 593), granting an injunction to restrain 
the defendant, the lord of the manor, from removing 
shingle from the natural barrier of shingle protecting 
from the sea a piece of land, the property of the relator, 
on the ground that the Crown nas a prerogative and 
duty to defend the realm against inundations of the sea. 

Mr, Cookson and Mr, Hadley .for the appellant. 

The Attorney- Oeneraly the SoUcitor-Qeneralf and Mr, 
Rigby for the respondent. 

Their Lordships affirmed the decision of Fry, J. 



Court of Appeal, 

Braitwell, L.J. 

Baggallat, L.J. 

Thbsiqer, L.J. 

March 13. 



Cook v, Manlet. (Vernon 
Claimant.) 



Bill of Sale — Affidavit sworn before Solicitor to Parties 
to Bill of Sale^ Whether valid. 

This was an interpleader issue directed to try the right 
to certain goods as between an execution creditor and 
the grantee of a bill of sale from the debtor. 

At the trial of the issue by Lord Coleridge, C.J., 
without a jury, it was proved that the affidavit verifying 
the date, execution, &c., of the bill of sale was sworn by 
a partner in the firm of solicitors who were acting both 
for the grantor and grantee of the bill of sale, and also 
that it was sworn before the other partner in the firm. 
Lord Coleridge, ^ C. J^, held that the bill of sale was 
bad, and gave judgment for the execution creditor 
against the claimant under it. 

Mr. J. C, Lawrance and Mr, A, Morley appeared for 
the claimant. 

Mr, Cave, Mr, Dugdale, and Mr, Cooper Willis for 
the execution creditor. 

Their Lordships held that the affidavit could be 
properly sworn by and before members of the firm of 
solicitors who acted for the parties to the bill of sale; 
and allowed the appeal. 



Court of Appeal. 
Bramwkll, L. J. 
Baggallat, L. J. 
Thesioer, L.J. 
Feb. 23, 26. 
March 16. 



The PHARMAOBirnoAL Societt of 
Great Britain v. The London 
AND Provincial Sitpplt Asso- 
ciation (Limited). 



Phannacy Act, 1868 (31 ^ 32 Vict, c, 121>— 5W« of 
Poisons by unqualified Person — Company with Drug 
Department ^Application of Statute to Corporations. 

Appeal from the judgment of the Queen's Bench 
Division (reported 48 Law J. Rep. Q.B. 387). 

The Pharmaceutical Society sued the defendant asso- 
ciation for penalties under sections 1 and 15 of 31 & 32 
Vict. c. 121, and the Queen's Bench Division gave judg- 
ment for the plaintifis. 

The defendants appealed. 

Mr, A, Wills and Mr, Finlay for the appellants. 

The Attorney-General and Mr, Lumley Smith for the 
defendants. 

Their Lordships, having reserved judgment, delivered 
judgment, on March 16, in favour of the appellants, 
holding that the Act did not apply to corporations. 



HIGH COURT OF JUSTICE. 



Chancei*y Division, 

Jessel, M.R. 

March 12. 



•In re LoMAx's Arbitration. 



Practice — Arbitration — Submission to be made a Rule of 
Dioisionnl Court— Rule of Queen's Bench Division — 
Motion in Chancery Division to set aside Award. 

A motion was made to set aside an award in this Divi- 
sion, where the submission had been made a rule of the 
Queen's Bench Division pursuant to a provision in the 
agreement that the submission might be made a rule of 
any Divisional Court of the High Court of Justice. 

A preliminary objection was taken to the motion that 
it ought to have been made to the Queen^s Bench Divi- 
sion. 

Mr, Faricdl, for the motion, submitted that, under 
the 3 & 4 Wm. II L c. 15, the parties could make the 
submission a rule of any Court of Record ; that the High 
Court of Justice was at present the only Court of Record 
covered by the words; that the submission was really 
made a rule of the High Court ; and, therefore, that the 
motion could properly be made in any Division of the 
High Court. 

Mr, F, C, J, Millar, for the respondent, was not 
called upon. 

Jessel, M.R., was of opinion that, though the agree- 
ment would have been more properly worded if it had 
provided that the submission might be made a rule of 
the High Court of Justice, still that the objection to the 
motion was a good one ; and that the parties, under the 
Judicature Act, could make the submission a rule of 
any Division they thought fit. As the submission had 
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been xDade a rule of the Queen's Bench Division, he 
considered the application to set aside the award ought 
also to have been made in that Division ; and he there- 
fore refused the motion. 



Chancery Division, 

Malins, V.O. 

March 13. 



\ln 



re Allkn. HufCKs v. Allen. 



Settlement on Marriage — Contract by Letter — WiU — 
Revocation of conditioned Contract, 

In April, 1850^ Thompson became engaged to marry 
one M. A. Allen, when her father informed him that he 
had already made his will| and settled his property upon 
bis three daughters eaually ; and also told him that he 
would allow his daughter 200/. a year during his life. 
On June 6, 1850, Allen wrote to Thompson as follows : 
* The settlement you propose, I should consider satisfac- 
tory. When I made my will, a few years ago, I then 
divided my property equally between my children, 
settling the same upon the daughters. These measures 
(although it may appear premature to enter upon them 
now) are subjects which I consider of great importancOi 
and ought to be thoroughly understood in the first in- 
stance by all parties.' 

The marriage took place in July, 1861. Allen never 
allowed his daughter the 200/. a year, nor did Thomp- 
son ever settle an3rthing upon his wife ; and she died m 
1858, leaving three ciiildren. Allen died in 1875, 
having, by his will, given the whole of his propertv to 
his vtrife for life, and after her death to his daughter, 
Elizabeth Hincks, absolutely. 

The widow died in 1879 ; whereupon this action was 
commenced for the administration of Allen's estate, and 
this summons was upon a claim by Thompson to be en- 
titled to one-third of the estate. Thompson, by his 
affidavit, admitted that ' the settlement you propose/ 
mentioned in Allen's letter, referred to a settlement of 
200/. a year which he had agreed to make upon Ids in- 
tended wife. 

Mr, Higgins and Mr, T, C, Wright in support of the 
claim. 

Mr, Olasse and Mr, Cozens Hardy for the residuary 
legatee under the will. 

Malins, V.O., decided that even if the letter were a 
contract on the part of Allen not to alter his will, still 
it was conditional on Thompson's making a settlement on 
his wife ; and, that condition not having been performed, 
the other part of the contract was not binding, and the 
claim, therefore, failed ; but he allowed the costs of both 
parties out of the estate. 



Chancery Division, 1 In re The Metropolitan Street 
Bacon, V.O, \ Improvement Act, 1877. Ex 
March 18. J parte B. T. Chamberlain. 

Lands Clauses Act, 1845, m. 76, 70 — Oumer — Person in 
Possession — Adverse Possession — Disability — Real Pro- 
perty Limitation Act, 1874, ss, 3, 5. 

Petition. 

Some messuages in Bermondsey, of which B. T. 



Chamberlain was the ostensible owner, were taken by 
the Metropolitan Board of Works in February, 1878, 
under their powers by virtue of the above-mentioned 
Act. 

Upon examining the title, it appeared that the persons 
from whom Chamberlain had purchased, in 1875, in fact 
held the property not as owners in fee, but for a term of 
192 years, expiring on March 25, 1854. The board 
required proof that the person entitled to the reversion 
WHS under no disability ; Chamberlain insisted that he 
was not liable to adduce any such proof, and, in conse- 
quence, the board paid the agreed purchase money into 
Court. Chamberlam now presented a petition that the 
money might be paid out to him as the person in posses- 
sion as owner under section 79 of the Lands Clauses 
Act. 

Mr, Hemming and Mr, Renshaw for the petitioner. 

Mr, F, Pownall, for the board, contended that the 
petitioner was not entitled to the money, as, if the rever- 
sioner were under disability, the petitioner would not 
obtain a title by adverse possession till 1884 ; and his 
own title showed that he was not the owner, which 
brought him within the words of section 79, ' until the 
contrary be shown to the satisfaction of the Court.' 
The point was decided in Douglas v. The London and 
North- Western Railway Company, 3 K. & J. 173. 

Bacon, V.C. : Section 79 makes the petitioner the 
'owner,' unless the contrary be shown. Who shows 
the contrary ? No claim has been made by any one to 
the property. I do not consider Douglas v. The London 
and North- Western Railway Company has any bearing 
upon the present case. 

0?der as prayed; costs according to the Act, 



Chancery Division, ] 
Bacon, V.C. }- Martin v. Howard. 
March 16. J 

Evidence^Reputation — Declaration by deceased Members 
of Family — * PoU Litem motam *— Evidence inadmissible. 

This was a suit instituted by the plaintiff's predecessor 
in title, in 1859, seeking to share in the personal estate 
of William Jennings, who died intestate in 1798. The 
plaintiff claimed through a deceased unde, who was 
alleged to have been a cousin of the intestate j and in 
proof of his pedigree tendered in evidence parol declar- 
ations made to him by his deceased uncle, in the year 
1830 and afterwainls. The present suit was not insti- 
tuted till 1859 ; but the witness admitted that, at the 
time the declarations were made, he ' knew there was a 
question about the Jennings property.' 

Sir H, Jackson and Mr, Russell, for the defendants, 
objected that this evidence was inadmissible ; as, having 
been made post litein motam, or after the controversy, 
the subject of the present suit had arisen. 

Mr, Hemming and Mr, Turner for other defendants 
in the same interest. 

Mr, Fischer and Mr, Horsbrugh, for the plaintiff, con- 
tended that, inasmuch as the suit was not mstituted till 
1859, the declarations in this case were not within the 
exception of declarations made post litem motam, and 
were therefore admissible. 
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Bacon, V.O., held that the evidence was inadmissible, 
since the declarations were made when there was a 
question as to the distribution of the in testate*s .estate, 
which was the subject in controversy in this suit. 

The plaintiffs counsel thereupon withdrew their case ; 
and judgment was given for the defendants, with costs. 



Chancery Division, 1 

Hall, V.O. \ Maetin v, Tollbmache. 
March 3. J 

Deed — Construction — Forfeiture — Shifting Clause, 

This was a special case to determine whether or not 
a certain shifting clause or proviso for cesser had taken 
effect Bj an indenture of settlement of 1804 it was 
provided that if any of certain specified persons should 
under the will of the fourth Earl of Dysart, ' or other- 
wise,' become entitled to two particular third parts of 
and in certain ^ manors and other hereditaments in the 
counties of Surrey and Suffolk, or either of the said two- 
third parts or shares, or of or to any part or share of the 
said manors and other hereditaments,' the person so 
becoming entitled should convey and assure the same to 
the uses of the deed, or, in default, should forfeit all 
interest under the deed. One of the specified persons 
became entitled as purchaser for value to a third part of 
the Surrey estates only, but neglected to convey the 
iame to the uses of the deed. 

Mr, Davey and Mr, Yate Lee for the parties entitled 
in case the forfeiture had not taken place. 

Mr, Cookson and Mr. Shebbeare, Mr, Lice and Mr, 
Strickland, and Mr. Waller and Mr, Raiolinson, for the 
parties in the opposite interest. 

Hall, V.O., held that the forfeiture had not taken 
place, inasmuch as the specified person had become 
entitled to a share of the Surrey estates only, and not of 
the Surrey and Suffolk estates. His lordship also ex- 
pressed a doubt whether in a clause such as the present 
the words 'or otherwise' would be wide enough to 
extend to a person becoming entitled as a purchaser for 
value. 



Chance)'!/ Division,! 

Hall, V.O. > In re Ooebishlet's Trusts. 
March 6. J 

I^esumption of Death — Seven Years' Absence — 
Onus Prchandi, 

Under a settlement, dated in 1866, a trust was de- 
clared of a sum of 450/., in favour of H. Oorbishley. 
In the year 1861 (five years previous to the date of the 
settlement), H. Oorbishley disappeared, and had not 
since been heard of. The representatives of the settlor 
claimed to be entitled to this sum under a resulting 
trust, on the ground that the onus of proving that Oor- 
bishley survived the date of the settlement lay upon 
those who claimed on his behalf; and that this onus 
had not been discharged by them. 

Mr, Greenwood, for the petitioner, referred to In re 
Lewes^s Trusts, 40 Law J. Kep. Ohanc. 602, as showing 
that the onus lay on those who alleged that the person 



presumed to be dead survived any particular period 
during the seven years of his disappearance. 

Mr. Bramwell Davis and Mr. Tweedie, for the trustees 
of the settlement and the representatives of Corbbhley, 
were not called on. 

Hall, V.O., said that the case cited was that of a will 
where the trust was in favour of a legatee who might or 
might not die before the testator. Here the trust ^was 
in a settlement in favour of a person named ; and was. 
therefore, an existing trust in favour of a presumably 
existing person, until displaced by evidence to the con- 
trary. Tbe onus, therefore, lay on the petitioners ; ninl 
the fund must be paid to Corbisliley's representatives. 



Chancery Division, y 

March 3, 4. J 

Nuisance — Highway — Injunction—Damages, 

The plaintiff was a tailor and dealer in china and 
curiosities. His shop had a small window in Fetter Lane, 
^vith a larger front and entrance in a narrow passage 
leading eastward from Fetter Lane. The defendant, 
under a contract, rebuilt the hall and premises of the 
Scottish Oorporation. The ground on which the build- 
ings were erected was not directly accessible to carts. It 
could be approached by three passages — one that adjoin- 
ing the plaintiff*s house, which was the shortest, and, for 
other reasons, most convenient for the defendant to use 
in removing the old materials and biinging in the new 
material necessary for his building operations. The 
plaintiff alleged that the work had been carried on in an 
unreasonable manner, and created a nuisance, by which 
loss of trade had been occasioned to him. He claimed an 
injunction and damages. Before the action was tried, the 
acts complained of had ceased. 

Mr, North and Mr, Seward Brice for the plaintiff. 

Mr. Cookson and Mr, Northmore Latvrence for the 
defendant. 

Fry, J., held (1) that the defendant did the work m 
an unreasonable manner in not carrying a larger pro- 
portion of the material bv the longer passages, ana in 
doing the work principally at the Dusy period of the 
day ; (2) that there was a good cause of action in re- 
spect of a private nuisance, inasmuch as the access to 
the plaintiff s shop was interfered with ; (3) also 
in respect of a public nuisance, because the nuisance 
caused a special injury to the plaintiff; and (4) that 
damages in lieu of or in addition to an injunction can be 
given in respect of matters which occur after the issue 
of the writ. 



Common Pleas Division, 
March 4. 



> Lucas v, Dickeb. 



Bankruptcy — Execution — Bankruptcy Act, 1869 (32 8^ 
33 Vict, c. 71), s, 96— Notice of Act of Bankruptcy. 

Special case, raising the question whether notice to an 
execution creditor, before sale, that a petition in bank- 
ruptcy had been presented in the County Oourt at 
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Windsor, against the execution debtor, was a sufficient 
notice of an act of bankruptcy to deprive the exeeution 
creditor of the protection given by section 05 of the 
Bankruptcy Act, 1868 (32 & 33 Vict. c. 71). 

Oraham for the plaintiff, the trustee in bankruptcy of 
the execution debtor. 

Pitt Levfii for the defendant, the execution creditor. 

The CoTiBT (LiKD£BT, J. and Lopes, J.) held that the 
notice was sufficient, for it necessarily involved that an 
act of bankruptcy had been committed. 

Judffmentfor the pontiff. 



' METBOPOLiTAir Ikneb Oibcle 

l7r^A.imi^ TWmWW R^II-WAT OOMPAKT V. MbTRO- 

ifl^lT^" POUTAir Railway Oompawy 
juarcn lo. j^^j^ Mbtropoutan District 

. Railway Ooicpaky. 

I^aetioe-^NaticB of Trial— JBntry for Trials Close of 
Pleadinffi, 

Action for 60,000/. on an award. 

The defendants pleaded a defence and counter-claim. 
The plainti£b rephed, and with their replv gave notice 
of tnal. The pleadings were not closed then, and were 
not closed at the time of this application. A summons 
to set aside the notice of trial, and to strike out the 
cause from the list for London, was dismissed by a 
master, and by Polloci, B. 

Graham, for the defendant, moved by way of appeal. 

A, L, Smith, for the plaintiff, argued that the notice 
of trial was regular under Order XXXVL, Rule 4, 
which provides that <the plaintiff may with his reply, 
or at any time after the close of the pleadings, give 
notice^ of trial ; ' and that the entry for trial might be 
made immediately, without reference to the state of the 
pleadings. 

Kelly, C.B., was of opinion that the notice of trial 
was good under Order XXXVL, Rule 4, but that the 
entry for trial before the pleadings were complete was 
irregular. 

SiEPHEK, J.y was of opinion that the notice of trial 
was irregular under Order XXXVI., Rule 4, which 
meant that plaintiff might give notice of trial with his 
reply, only if the reply was the close of the pleadings. 

Cause struck out of the list. 



In January, 1879, the debtor, a nurserv gardener, was 
indebted to his brother in 200/. ; and, by a bill of sale 
dated Januarv 17, 1870, in consideration of the 200/. 
then due, aDcL ' in consideration of the sum of 60/« now 
advanced,' the debtor assigned to his brother his stock- 
in-trade and other effects. The bill of sale was properly 
attested and explained ; but it appeared that of the 601, 
expressed to be then advanced, the sum of 51, had been 
advanced at the request of the debtor the previous day, 
so that on execution of the deed only 45/. was actually 

Slid over. The debtor became bankrupt ; and the County 
ourt judge declared that the trustee was entitled to the 
property comprised in the bill of sale, on the grounds 
(1) that, under the circumstances of the case, it was 
void as an act of bankruptcy ; and (2) that it was void 
as against the trustee under the Bills of Sale Act, 1878, 
s. 8, since the consideration had not been truly set forth. 

The bill of sale holder appealed. 

Mr, Wtndow and Mr. Nathan for the appellant. 

Mr, Be Qex and Mr, Hugo Young for the trustee. 

The Chief Judob held (1) that the bill of sale was 
not void as an act of bankruptcy; and (2) that the con- 
sideration was truly set forth, since the present advance 
was in fact 60/., though 5/. of it was paid on the pre- 
vious day ; and discharged the order of the County Court 
judge, with costs. 



Bankruptcy, 

Bacon, C.J. 

March 1. 



^ In re Fox, Walker, & Co. 

TUBQUAND. 



Ex parte 



COURT OF BANKRUPTCY. 



kruptcy. 1 
w,C.J. \ 
b. 25. J 



Bankruptqf. 
Bacon, 
Feb. 



Re Smith. Rv parte A. Smith, 



Bill of Sale-'OonMeration— Bills of Sale Act, 1878 
(41 (J- 42 Vict, c, 31), s, 8. 

This was an appeal from the Warwickshire County 
Court. 



Proof — LiahUity provable — Discounter — General 
Guarantee — Indorser — Bankruptcy Act, 1809, s, 3] . 

Appeal from the County Court at Bristol. 

In January, 1875, Fox, Walker, & Co., eiu^ineers at 
Bristol, accepted bills to the amount of 22,501/. Qs, 44,, 
drawn by Fotheigill & Hankey, ironmasters in South 
Wales. The bills were all due in July, 1875. The 
drawers indorsed the bills generally, and discounted 
them with Sanderson & Co., bill bfokers in London, 
who, while the bills were still current, rediscounted 
them with the London and Westminster Bank. Sandeos 
son & Co. did not indorse the bills ; but it appeared that, 
in AprU, 1871, they had entered into a general arrange- 
ment with the bcmk, whose customers they were, to 
guarantee the payment of all bills which the bank should 
discount for them. Fotherffill & Hankey went into 
liquidation in May, 1875, and Sanderson & Co. imme- 
diately afterwards. Fox, Walker, & Co. did not pay 
the bills at maturity; and the bank claimed against 
Sanderson & Co.'s estate for the whole amount, and re- 
ceived 3,575/. lis, 2d,, being a dividend of Ss, 7d, in the 
pound. 

The trustee of Sandeivon & Co.'s estate now claimed 
to prove in the liquidation of Fox, Walker, & Co., for 
4,091/. 2s, Sd,, being the above sum of 3,676/. 17«. 2d, 
and 515/. 6s, Id, interest. 

On March 3, 1876, the bank made an arrangement 
with Fox, Walker, & Co. to accept certain periodical 
payments in discharge of their liability to the bank. 

The trustee of Fox, Walker, & Co.'s estate refused to 
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admit Sanderson & Oo.'s proof; and the County Court 

judge confirmed his refusal. 
From that decision Sanderson & Oo.*s trustee now 

appealed. *« - "^ 

Mr. Winsloio and Mr. Linklater for the appellant* 

Mr, BompoB and Mr. Homer for the respondent. 

The Ohibf Judge : In mj opinion, this is a liability 
provable within section 31. The guarantee given by 
Sanderson & Co. to the bank rendered them liable on 
the bills. There will be no double proof. The proof 
must be admitted. 

Appeal (dlowedf with costs. 



Bankruptcy, 1 
B\ooy, C.J. VRe Beook. 
March 15. J 



Ex parte NBrrLBTOir. 



Bankruptcy — Practice — Tims for appealing — Twenty- 
one Days from date of Order -^ Order pronounced-^ 
Order setMed ^Bankruptcy Rules^ 1870, Rde US— 
Ex parte Cochrane, 58 Law J, Rep. JBankr, 81, X. 
R, Chanc, Biv, 698, distinyuished. 

Appeal from the County Court at Dewsbury. The 
order appealed from was pronounced on December 18, 
1879, and settled by the Court on February 12, 1880. 
Notice of appeal was given on February 20, 1830. 



The form of the order^ b3 far aa regards the dats 
was: — 

' Before the Court. 

'Thuraday the 18th day of December, 1879. 

' The above-mentioned motion, coming on for hearing' 
this day . • • • It is ordered that the siud motion be 
dismissed • . « • 

'Settled 

' By the Court, this 12th day of February, 1880.' 

Mr, Winslow and Mr, Tindal' Atkinson, for the re- 
spondent, objected that the appeal was out of time, 
relying especially upon the Chief Judge's most recent 
decision in Ex parte Whitten, re Oreaves, 42 L, T. (n.b.) 
03. 

Mr. T. E. West, for the appellant, relied upon Ex 
parte Cochrane (ubi supra), as showing that the time for 
appealing to the Chief Judge runs from the date when 
the order is settled, not from the date when it is pro- 
nounced. 

The Chief Judge: There may be orders such as that 
appealed from in Ex parte Cochrane, in which it does not 
clearly appear at what date, the order is pronounced ; but 
there is no doubt here, for that date is given on the face 
of the order. That being so, the rule of this Court is 
clear, that the time for appealing runs from the date 
when the order was pronounced. 

Appeal dismissed, with costs. 
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District Railway Company. 



Court of Appeal, ' 
Bramwell, L.J. 
Baggallat, L.J. 

TnESIQER, L. J. 

Feb. 2G, 27. 
March 9. 

Negligence — Ticket issued by one Company — Passenger 
carried in Train of Another' — Liability for Injuries, 

Appeal from a judgment of the Common Pleas Di- 
vision, discharging a rule for a new trial; reported 48 
liaw J. Rep. C.P. 565. 

The queation was whether the defendants were! 
liable for injuries received under the following circum- 
stances : — 

The plaintiff took a return ticket of the London and 
South-Western Railway Company, to a station on the 
line of the defendants, whose railway joins the South- 
western line. He went by a train of the defendants', 
who have running pow^ers over the South-Western line. 
He was injured at a station of the South-Western Com- 
pany, owing to the platform being unsuited to the 
carriages of the defendants. 

The verdict passed for the plaintiff. The defendants ^ 
obtained a rule for a new trial, which was afterwards 
discharged. 

The defendants appealed. 

The Solicitor^General for the appellants. 

Mr. A, L, Smith for the plaintiff*. 

March 0. — ^Their Lobdships, having reserved their 
judgment, now dismiased the appeal. 

VOL. XV. 



Court of Appeal, 
Bramwell, L.J. 

GOTTOX, L.J. ITUNRRIDGE WeLLS LoCAL BoARD 

Thesiger, L.J. I r. Akroyd. 

Dec. 20, 1870. 
March 18. 

PuUic Health Act, 1875, s«. 150, 'ISO, 257— ^w/ir</— 
Liability of Oicner of Land not a Pmfy to the 
Arbitration. 

Appeal from the Exchequer Division. 

The Public Health Act, 1875, empowers an urban 
authority to repair highways, and to apportion the ex- 
pense amongst the owners of land abutting on the high- 
way. If the amount is disputed, an arbitration is to be 
held, and the award is to oe final and binding on all 
parties to the reference. 

The defendant was a frontager, and was called on to 
pay a sum for expenses incurred under the Public Health 
Act. He did not dispute the amount, but other frontagers 
did. An arbitration was therefore held, to which the 
defendant was no party, and at which he was not repre- 
sented. The arbitrator awarded a larger sum than that 
which the defendant had been originally called on to 
pay. 

^he County Court judge held that the defendant was 
liable for the larger sum. 

The Exchequer Division, being equally divided, the 
judgment was affirmed. 

The defendant appealed. 

Mr. Cave (with him Mr. Hannen) for the defendant. 

Mr. Webster (with him Mr. E. Pollock) for the 
plaintiffs. 

March 13. — Their Lordships, having taken time to 
consider, now gave judgment in favour of the defendant. 
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Ybwfns (Appellant) v. Noakbs 
(Rrspondest). 



Court of Appeal, ' 

Bra M WELL, L.J. 

Baggallat, li. J. 

TnESTGBR, L.J. 

March 0, 10. 

Inhnhked House DiUy^ WareJtouse in Charge of Care- 
taker — Exemption from Iloiise Duty — 32 »J* 33 Vict, 

c. 14,». n. 

Appeal from a judgrment of the Exchequer Division 
(Kellt, O.B., and Pollock, B.) on a case stated, under 
37 & 38 Vict. c. 16, 8s. 9 and 10, by the Oomuiissionefs 
of Income Tax. 

The question for the opinion of the Court, raised by 
the case, was, whether a certain warehouse belonging 
to the respondent was exempt from inhabited house 
duty. 

^he case found that part of the warehouse was occu- 
pied by a clerk of the respondent, who lived there, for 
the purpose of protecting the premises, with his wife 
and family and his servant. Section 11 of the 32 k 33 
Vict. c. 14 provides that any tenement, or port of a 
tenement, occupied as a warehouse only, shall be exempt 
from inhabited house duties, 'although a servant or 
other person may dwell in such tenement, or part of a 
tenement, for the protection thereof/ 

The Exchequer Division gave judgment for the re- 
spondent. 

On appeal — 

Mr. Maclntyre and Mr, Graham appeared for the 
appellant. 

The Solicitor* General appeared for the respondent. 

Cur, adv, vult, 

March 10. — Their Lordships reversed the judgment of 
the Exchequer Division ; being of opinion that the occu- 
pation of tne premises was not that of a * servant or 
other person,' dwelling there for the protection of the 
building, within section 11 of 32 & 33 Vict. c. 14. 



Court of Appeal, \ 
Bramwell, L.J. I 

Baggallat, L.J. y Burns v, Nowell, 
Thesigsr, L.J. 
March 8, 0, 16. / 

Kidnapping Act, 1872 (35 ^ 30 Vict, c, 19), m. 3, 9— 
Seizure of Vessel — Justification, 

Appeal from the Queen's Bench Division. 

This action was brought to recover damages for the 
seizure by the defendant, a lieutenant in the navy, of 
the defendants brig Aurora, which was engaged in the 
South Sea trade. The Aurora started from Australia, in 
1871, for a trading voyage in the South Pacific. While 
she was absent on this voya^, the Kidnapping Act, 1872 
(35 & 36 Vict. c. 19), came into operation. Bv section 3 
of that Act, it is made unlawful for any British vessel to 
carry native labourers of the islands in the Pacific, not 
being part of the crew, unless the master of the vessel 
has given a bond and obtained a license. By section 9 
it is an offence to ship, embark, receive, detain, or confine 
on board any vessel any native of these islands 
without his consent. Section 16 empowers officers in 
the navy to seize vessels suspected, upon reason- 
able grounds, of an offence against section 9^ 
and section 6 applies the provisions as to seizure of 



British vessels found carrying native labourers without 
a license. In Ai^rust, 1873, the defendant, who was in 
command of H.M.S. Sandfly, found the Aurora near 
Simbo in the Solomon Islands with some natives on 
IxMird, and f^eized her. The natives were employed 
partly in working the vessel, and partl^r in diving and 
fishing and trading on shore. At tne trial Lord Gole- 
RiDG^ 0. J., asked the jury whether at the time of seizure 
or detention the defendant had reasonable cause for 
thinking that the Aurora was employed in breaking the 
Act of Parliament. The iury found in the affirmative. 
Judgment was given for the defendant, and a rule for a 
new trial was discharged by Oogxbvrn, O.J., and Lush, 
J. The plaintiff appealed. 

Mr, A, WiUs and Mr, Edwyn Jones for the plaintiff. 

Mr, A, Staveley Hill and Mr, Bosanquet for the 
defendant. 

Their Lordsdips held that the defendant was protected, 
on the ground that he honestly believed that the captain 
of the Aurora was committing an offence against the Act 
of Parliament. They further said that the carrying of 
the natives, which began before the passing of the Ac*, 
was not within section 3, and that no offence had been 
committed under section 9. 

Judgment affirmed* 



-Powell and Another v. Fall. 



Court of Appeal, 

Braicwbll, L.J. 

Baggallat, L.J. 

Thesiger, L. J. 

March, 17, 18. 

The Locomotioes Acts, 1801 and 1805 — Nuisance — Loco- 
motives used on Roads — Injuries by — Liability of 
Oicner of Locomotive, 

Appeal from a judgment of Mellor, J. 

Tne action was to recover damages for injury to the 
plaintiff's stack of hav, caused by sparks flying from a 
traction engine of the defendant's, which was being 
driven along a highway near the stack. 

Mellor, J., tried the case, without a jury, at Devizea. 
There w^as no negligence on the part of'^ the defendant s 
servants, and the engine was constructed according to 
the requirements of the Locomotives Acts, 1861 and 180«1. 
Mellor, J., gave judgment for the plaintiffs. 

Mr, Cave and Mr, Kinglake for the defendant. 

Mr, A, Charles and Mr, BuUen for the plaintiffs. 

Their Lordships affirmed the judgment of Mellor, J. ; 
holding that the Locomotives Acts did not relieve the 
defendant of his common law liability for injuries to 
others caused by his using the engine on the highway. 



Mellor (Appellant) v, Dekham 
(Respondent). 



Court of Appeal, 
Bramwell, L.J. 
Baggallat, L.J. 
Thesiger, L. J. 
March 18. 

Appeal — Jurisdiction — Criminal Cause or Matter — Offence 
against Bye-law made under the Elementary Educa^ 
tion Act, 1870-^udicature Act, 1873, s. 74. 

This was an appeal from a judgment of the Queen 'a 
Bench Division, lor the respondent, upon a case stated 
by justices. 
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The appellant, Mellor,^who was the School Board 
officer for the borough of Oldham, laid an information 
A^inst the respondent for not sending his child to 
school in arcordance with the pro^'i8ions of a bye-law 
made bj the School Board under section 74 of the 
I^Hementary Education Act, 1870. The bje-law pro- 
vided that a fine of &8. (made enforceable under Jervis^s 
Act by section 92 of the Education Act, 1870) should 
be paid by parents neglecting to send children to school. 
The case stated raised the question whether or not the 
I'espondent was bound to send the child, who was at- 
tending an efficient elementary school under the Factory 
Acts, to the Board school under the bye-law. 

On appeal from the judgment of the Queen's Bench 
Division, an objection was taken, for the respondent, to 
the jurisdiction of the Court of Appeal, on the ground 
that this was a ^ criminal cause or matter ' within sec- 
tion 47 of the Judicature Act, 1878, and no appeal 
would lie from the judgment of the Queen's Bench 
Division, except -for error of law apparent on the record. 

Mr, A, X. Smith and Mr. Dicey appeared for the 
appellant. 
Mr, Aapland for the respondent. 

Their Lobdshipb allowed the objection ; holding that 
the judgment of the Queen's Bench Division was in a 
' criminal cause or nutter ; ' and, therefore, that no appeal 
could be brought from it. 



Court of Appeal, 

Jakbs, L. J. 

Bbvtt, L. J. 

OoTioif, L. J. 

March 16. 



iZeWiLLSON. jEr piir^c Nicholson, 



Liquidation — Creditor'e Application to examine privately 
the DeUor^The Bankruptcy Act, 1860, 8, 96. 

This was an appeal from Mr. Beg^trar Pepvs, acting 
as Ghibf JiTDeB, refusing an application by the appel- 
lants, creditors of the debtor, for leave to examine 
privately the debtor and certain other creditors, rela- 
tives of the debtor. The applicants deposed that they 
had grave suspicions as to tne validitv of a bill of sale 
executed by the debtor within twelve months of his 
liquidation, and desired to investigate the trade dealings 
and transactions between the debtor and the bill of sale 
holder and his relatives ; they offered to put all deposi- 
tions on the file, for the use of the trustee in the liquid- 
ation, and to pay all the costs of the examinations. 

The trustee opposed the applicAtion on the ground 
that he had investigated the aebtor's affairs, and was 
satufied that the debtor had truly disclosed the whole 
of his estate. 

Mr, Crefd {Mr. Hobinson with him) for the appel- 
lants. 

Mr, Winsloiv .and Mr, If. Heed for the trustee. 

Their LoRDsniPS held that a creditor was not en- 
titled, e.v dehito justitiay to such an examination. It 
was a matter ivitliin the discretion of the Court \ and the 
Court must be satisfied of the reasonableness of the 
application, and that a prima fade case for investigation 
is made out. In the present case the applicants failed 
to make out a prima facie case. The appeal must be 
dismissed, with costs. 



Babcock and Othkrs V, Lawsox 

AND OniERS. 



Court of Appeal. ' 
Bramwbll, L.J. 
Baggallat, L.J. 
Thesigkr, L.J. 
March 10. 

Conversion— Pledge^ Special Projjerty — Redelivery ob- 
tained by Fraud— Rights of innocent Transferee, 

Appeal from a judgment of the Queen*s Bench Divi- 
sion, reported 48 Law J. Rep. Q.B. 624. 

Messrs. D. pledged certain goods to the plaintifi*s, and 
plaintiffs agreed to deliver them to Messrs. D. as sold, 
on Messrs. D. agreeing to pay the proceeds of the sale to 
the plaintifTd. Messrs. I), afterwards pledged the same 
gooos to the defendants, who were unaware of the 
former pledge to the plaintiffs ; and Messrs. D., by re- 
presenting to the plaintiffs that they had sold the go<3ds 
to the defendants, procured a delivery order from the 
plaintifi's, and delivered the goods to the defendants, 
who sold them. 

The plaintiffs sued the defendants for conversion. 

The Queen's Bench Division gave judgment for the 
defendants. 

The plaintifis appealed. 

Mr, Chalmers (Mr, HerscheU with him) for the 
plaintiffs. 

Mr, Warr {Mr, Cohen with him), for the defendants, 
WAS not called on. 

Their Lordships affirmed the judgment of the 
Queens Bench Division. 



Dayies V, QooD3fANA5D Another. 



Court of Appeal, 

Braxwell, L.J. 

Baggallay, L.J. 

Thesigeb, L.J. 

March 10. 

BiU of Sale — Effect of Non - attestation as between 
Grantor and Orantee—41 & 42 Vict, c, 31. ss, 8, 10. 

Appeal from the Common Pleas Division, reported 
40 Law J. Rep. C.P. 101. 

The Common Pleas Division gave judgment for the 
plaintiff, holding that the non-attestation of the bill of 
sale rendered it void as between the grantor and grantee. 

The defendants appealed. 

Mr, Bompas for tne appellant. 

Mr, Gore for the plaintiff. 

Their Lordships allowed the appeal. 



LowREY V, Barker and Others. 



Court of Appeal, ^ 

COCKBURN, L.C.J. 

Bravwbll, L.J. 

Cotton, L.J. 

Thesigeb, L.J. 

Dec. 8, 1870. 

March 20. 

Bankruptcy — Disclaimer of Lease by Trustee in Bank" 
ruptcy — Effect of Disclaimer — Liability of Trustee for 
Rent after Disclaimer — Use and Occupation — The 
Bankruptcy Act, 1860, s, 23. 

Appeal from a judgment of Bbsit, L.J. 

The plaintiff' was the trustee in bankruptcy of Dixon 
& Co., who were adjudicated bankrupts on October 8, 
1877. Dixon & Co. were dyers, and at the date of the 
bankruptcy were tenants to the defendants of a mill 
and premises at Leeds, under a lease for seven years 
Irom October 8, 1873, at a yearly rent of 500/ 
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payable on the usual quarter days. On Dixon & 
Oo. becoming bankrupt, the plaintiff carried on their 
business for the benefit of the estate until certain 
dyeing materials left on the premises were used up ; and 
in the course of the business the plaintiff did some work 
for the defendants, to recover the price of which this 
action was brought. The plaintiffs claim was admitted ; 
but the defendants counter-claimed for a sum in resj^ect 
of the plaintiffs use and occupation of the premises 
from April 1 until May 28, 1878, under the follow- 
ing circumstances: On January 4, 1878, the plaintiff 
paid to defendants a quarterns rent for the premises, and 
on January 4 sold the effects remaining on them, and 
from that time ceased to use the premises. On April 1, 
1878, the quarter's rent for the premises was paid to the 
defendants by Wilkinson and Hendal, who were creditors 
of the bankrupts and assignees of certain machinery 
belonging to the mill, which machinery, under the 
provisions of the lease, was to be paid for on its 
expiration by the landlord. From April 1 to May 
28 the plaintiff kept the keys of the premises 
in his possession; but on the latter day he dis- 
claimed the lease and gave up the keys to the defend- 
ants, who did not oppose the disclaimer. Brett, L.J., 
upon these facts, gave judgment for the plaintiff in 
respect of the defendants' counter-claim. 

Mr, C, Muudl and Mr, Shield for the defendants. 

Mr. A, Wills and Mr, A, L, Smith for the plaintiff. 

Cur, adv. vuU, 

March 20.— Their Lordships affirmed the judgment 
of Brett, L.J., for the plaintiff; holding that, upon the 
execution of the disclaimer, which by section 23 of the 
Bankruptcy Act, 1860, operated as a surrender of the 
lease on the date of the oraer of adjudication, the trustee 
must be taken as never having had any interest under 
the lease ; that he was not liable under any implied con- 
tract for use and occupation of the premises ; nor was he 
liable on a quantum meruit as a trespasser. 

Thestqer, L.J. (in whose judgment Cockbubit, L.J., 
concurred), desired, however, to guard himself from 
holding that, as a general principle, a trustee in bonkruptcv 
who has had the use and occupation of the bankrupt s 
leasehold premises without payment, on disclaiming the 
lease, is absolved from personal liability. 



Hawkslby r. Bradshaw and 
Another. 



Court of Appeal, 
])ramwell, L.J. 
IUggallat, L.J. 
Thbsiger, L.J. 
March 22. 

Practice — Pleading — Action for Libel — Denial of Libel 
and Payment into CouH — Rules of Court' Orders 
XXriLandXXX, 

Appeal from the Queen's Bench Division, reported 49 
Law J. Rep. Q.B. 207. 

The plaintiff brought an action for libel. 

The defendants denied the libel, pleaded an apology, 
and paid money into Oourt. 

The Queen's Bench Division refused to allow the pay- 
ment into Court to be pleaded with a denial of the libel, 
and held that the statement of defence was embarrassing, 
and ought to be struck out, under Order XXVIL 

The defendants appealed. 

Mr, Graham for the appellants. 

Mr, Cave and Mr, Dunn for the plaintiffs. 

Their Lordships reversed the judgment of the Queen s 
Bench Division. 



f Appeal,^ 
N, L.J. J 



Stephens & Oo. r. OARNBore. 



Court of Appeal,' 

Jessel, 

Brett, 

Cotton, 

Practice — Service out of Jurisdiction — Rules of Court 
ISro—Order XL, Rule 1. 

Appeal from decision of Bacon, V.C, noted ante, p. 7i 
holding that Buys & Co., foreigners resident out of the 
jurisdiction, and agent;^ of the defendant Carnegie, the 
second mortgagee of a British ship, had been rightly 
made defendants. 

The plaintiff was the first mortgagee of the ship, and 
the action was to establish his right to receive thie pro- 
ceeds of the freight of the ship which had been made 
payable and had been paid to Buys & Co. at Antwerp, 
or to be paid thereout the amount be had paid for the 
wages of the crew and the wages and disbursements of 
the master. 

Mr. EverUt, for the appellants, contended that Order 
XL, Rule 1, ddd not apply. The subject matter of the 
action was not properly within the jurisdiction ; nor wa-^ 
there any contract entered into between the plaintiff and 
Buys & Co. within the jurisdiction which was sought to 
be enforced or for breaen of which damages was claimed. 

Mr, H. Burton Buckley ^ conti'a. 

Their Lordships reveraed the decision of the Mce- 
Chancellor*, being of opinion that no contract at all 
existed, or had existed, between the plaintiff and Buys 
& Co. The equity of the plaintiff was a rijrht of contri- 
bution against Buys & Co., in respect of which they 
must be sued at Antwerp. 

HIGH COURT OF JUSTICE. 
Chancery Division,'\ Forster z?. Thb Manchester axd 
Hall, V.C. > Milford Railway Company, 
March 20. J E.v parte Puo H. 
Lands Clauses Act, 1845, s. 11 — Vendor of Land to 

Railway Company — Rent-charge — Right of Vendor to 

re-enter under Covenant, 

Adjourned summons. 

The applicant had, in 1871, sold laud to the company 
in consideration of rent-chai^es ; and the conveyances 
were made to the use that the vendor might out of the 
land take the rent-charges ; and that, if any payment 
should be in arrears as therein mentioned, he might 
enter on the lands, and exclude the company, and hold 
the lands till satisfaction *, and subject, as aforesaid, to 
the use of the company. 

In 1875 a receiver of the undertaking was appointed 
in this action, who was directed to apply balances in 
his hands, after payment of the working expenses, in 
meeting arrears and accruing payments of rent-chai^es. 
The applicant's rent-chai^es being in arrear, he sought 
the leave of the Court to enter upon the lands till 
satisfaction. 

Mr, Graham Hastings and Mr, Kenyan Parker for 
the summons. 

Mr, Wm, Pearson (Mr. Wm. Barber with him) : 
The remedy for re-entry is inconsistent with enjoyment 
of the land for the purposes of the railway, ana cannot 
be made use of. 

Hall, V.C, granted the application. The contract 
of the parties provided for this remedy, wliich was 
within the liberty given to them by section 11 of the 
Lands Clauses Act. What the party re-entering could 
do with .the land, was a question not now before the 
Com't. 
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HOUSE OF LORDS. 

Marcl?10 19 j-^^^^ ^^ Pobtuqai, v. Waddbll. 

Double Proof—Two Firms composed of same Persons — 
Administration of one Estate in two Countries — 
Bankruptcy Act, 1860, s, 87. 

This was an appeal from a judgment of the Court of 
Appeal (reportea Notes of Oases, vol. xiy. p. 71, svb 
nom, Bx parte Banco de Portugal^ in re Hooper) affirm- 
ing one of Mr. Registrar Murray, sitting as OmsB Judge 
in Bankruptcy. . 

J. K. Hooj^er and J. E. Hooper, the younger, carried 
on business in London as wine and spirit merchants, 
under the firm of Richard Hooper and Sons ; and at 
Oporto, as wine shippers, under the firm of Hooper 
Brothers. 

The English firm filed a petition for liquidation ■, and 
shortly afterwards proceedings were taken in Portugal for 
winding up the aifairs of the firm there. According 
to the Portuguese law, the estate in Portugal was 
divided among the Portuguese creditors, to the exclusion 
of those residing elsewhere. The appellant hank, as a 
Portuguese creditor, received a dividend upon the debt 
due to them out of the estate in Portugal, and afterwards 
tendered a proof in respect of the same debt in the English 
liquidation. 

Mr. Registrar Murray admitted the proof, but only on 
condition that the bank should not receive any dividend 
on it until the other creditors had received a dividend 
equal to that which the bank had already received. 

Tl^a decision was affinned by the Court of Appeal. 

The bank appealed by leave of the Court. 

A petition was also presented by them for the adnns- 
sibn of further evidence, which had not been tendered 
before the Court of Appeal. 

Mr, M, Cookson and Mr, Sic^ey Wodfioi the appel- 
lant company. 

Mr, JJe Oex and Mr, M'Call, for the respondent, the 
trustee, were not called upon. 

Their Lobdships (EaslCaibns, L.C.,LoBDS£LBOBiaE, 
and Lord Blackbubn) held that the evidence was inad- 
missible ; and dismissed the appeal, with costs. 

TOl. XT. 



^^^VK^\a I National BoLiviAw Navigation 
Impracticability of Objects of Trust — ResuUing TruxA. 



This was an appeal from a judgment of the Court of 
Appeal reversing one of T'rt, J. 

In the year 1872 a loan was brought out in England, 
on behalf of the Republic of Bolivia, for the purpose, as 
was stated in the prospectus inviting subscriptions, of 
subsidising the National Bolivian Navigation Company, 
which had been formed to open a communication from 
Bolivia to the Atlantic Ocean -ma the Amazon. It was 
stated in the prospectus that a contract had been entered 
into for the construction of a railway (which was a prin- 
cipal feature in the scheme), and that the same was to be 
completed and equipped within two years. 

In accordance with the terms of the prospectus^ a sum 
equal to the contract price of the railway (in addition to 
interest and drawings on the loan for two years) was 
retained out of the proceeds of the loan, and placed in the 
hands of trustees to be applied in payment of the^ work 
of making the railway as it proceeded. In addition to 
the general guarantee of the Bolivian Government, the 
profits of the navigation company and of the railway and 
the customs duties on all goods entering Bolivia by the 
new route (which duties had been granted to the appel- 
lant company) were hypothecated as security for the 
loan. 

The original contractors discovered that the railway 
could not be made in the time or for the price agreed 
upon, and threw np their oontract, allesinff that they 
had been deceived as to the length or the proposed 
line. 

Some litigation thereupon took place as to the trust 
fund ; and it was held by Jessel, M.R., that it must still 
be applied to the making of the railway, there being 
then no allegation that the scheme was impracticable. 

The respondent Wilson subsequently commenced the 
present action on behalf of himself and all other bond- 
nolders, for the distribution among them of the trust 
fund, on the ground thatg^^^eJ^^tSC^JffT*' "^* 
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practicable by reason of the withdrawal of the Bolivian 
concession from the company, and because the sum 
requisite for buildings the railway largely exceeded the 
trust fund; and no more money was forthcoming. 

A demurrer by the defendants was oyemiled by 
Jessel, M.R.; but at the hearing, which took place 
before Fry, J., that learned judge gave judgment for the 
defendants, without calling upon them for evidence or 
argument. 

On appeal by Wilson, the Court of Appeal called upon 
the defendants to produce their evidence, and in the re- 
sult reversed the judgment of Fry, J., and ordered the 
fund to be distributed. 

Mr. Bevjamhi, Mr, Davey, and Mr, Righy for the 
appellants. 

The Solicit or' General, Mr, Southgate, Mr, Fooks, and 
Mr. Cozens Uhrdy, for the respondent Wilson, were not 
called upon. * j 

Mr, M^NagKten and Mr, Snagge for the trustees. 

Their Lordships (Earl Cairns, L.C., Lord Hath- 
ERLST, Lord Penzancb, Lord G^HAOAir, Lord Sel- 
BORNE, and Lord Blackbitrn) held that the scheme 
had become abortive, and that there was a resulting 
trust for the bondholders. The decision of the Court of 
Appeal was, with an unimportant variation, affirmed, 
with costs. 



COURT OF APPEAL. 



Court of Appeal, 

Jaicbb, L.jr. 

Brsit, L. J. 

Cotton, L.J. 

March 18. 



> Re Leb & Sons. Ex parte Good. 



Hmue of Lords, 1 

March 4, 8, 9, VRegina v. The Bishop of Oxford. 
11, 16, 18, 23. J 

Church Discipline Ace(S^4 Viet, c. 86), s, S— Meaning of 
the Words'* It shall be lawful ' — Discretion of Bishop as 
to issuing a Commission — Mandamus, 

This was an appeal from a decision of the Court of 
Appeal, reversing one of the Queen's Bench Division. 
The proceedings in the Courts below are reported 48 
Law J. Rep. Q.B. 609. 

The appellant applied to the Bbhop of Oxford to take 
proceedings under the Church Discipline Act, e. 3, 
either by issuing a commission or by letters of request, 
in respect of offences against the law ecclesiastical 
alleged to have been committed by the Rector of Glewer 
in the county of Berks. 

The bishop, being of opinion that under the section 
he had a discretion whether or not he would allow pro- 
ceedings to be taken, refused the application. 

The appellant then moved in the Queen's Bench Divi- 
sion for a mandamus to the bishop to take one of the 
two courses mentioned in the section. The Queen*s 
Bench Division granted a mandamus, but its decision 
was reversed by the Court of Appeal. 

Mr. HerscheU and Mr. Jeune (Mr. Chalmers with 
them) for the appellant. 

Mr, Charles (Mr, M. MaokensU with him) for the 
Bishop of Oxford* 

Mr, Phillimore for the Bector of Clewer. 

Mr, Chalmers was, by special leave of the House, 
heard in reply, both the leading counsel for the appel- 
lant, who had already addressed the Court, being absent 
on public business. 

Thar Lordships (Earl Cairns, L.C., Lord Pen- 
KANCE, Lord SELBORNE,and Lord Blackbttrn) affirmed 
the decision of the Court of Appeal, with costs. 



iMuidation — Notice of Claim of-^Secured Creditor — 
Declaration and Payment of Dividend by Trustee 
without making a Reserve in Respect of CUdm — The 
Bankruptcy Act, 1869, ss, 40, 42, 43— TAe Bank- 
ruptcy Rules, 1870, Rules 136, Z\2 --' Bankruptcy 
Forms, No, 126. 

This was an appeal from the decision of Bacon, O.J. 
(noted ante, p. 8), ordering the trustees in the above 
liquidation to pay a dividend of 3s. Qd, in the pound on 
the proof of the London and Yorkshire Bank, creditors 
of the debtora; which order, as the trustees had no 
assets in hand, amounted to an order on them for per- 
sonal payment 

The proof had been sent in after the declaration and 
paynoent of a dividend by the trustees ; a previous proof 
oy the bank having been admittedly properly rejected 
by the trustees. 

The trustees had given the bank the usual notice re- 
quiring them to assess and estimate their securities, and 
to prove their debt, otherwise they would be excluded 
from dividend ; and the bank had stated their intention 
to realise their securities, and to send in a further proof, 
and meanwhile gave notice that they had a claim against 
the estate. 

The County Court judge, on the application of the 
bank, held that the trustees ought to have made a reserve 
in respect of the claim of the bank, and ordered them to 
pay the dividend ; and the Chief Judge affirmed his de- 
cision as above. 

Mr. De Gex and Mr, E, C, Willis for the appellants, 
the trustees. 
Mr, Window and Mr, Finlay Knight for the bank. 
Their Lordships reversed the decision of the Courts 
below, being of opinion that there had been nothing im- 
proper or misleading in the conduct of the trustees. 
The notice of claim given by the bank was not notice of 
such a debt provable in the liquidation as required the 
trustees, on declaring a dividend, to make a reserve in 
respect of it. If the bank, for some reason or other, 
were unable to realise their securities immediately, or 
desired not to do so, they should have applied to the 
Coart to postpone the declaration of the dividend, or for 
such order as they thought themselves entitled to ; and 
the Court would have made such an order as would 
have been just 



In re D'Anoibatt (Deceased). 
' Andrews v, Andrews. 



Court of Appeal. 
James, L. J. 
Brbit, L. J. 
Cotton, L. J. 
March 2, 24. 

Power to appoint by Tenant for Life— Exercise of Power 
by Infant, 

This was an appeal from a decision of Jebsse^ M.R. 
(reported Law Joxtrnal Notes of Cases, vol. xiv. p. 146), 
overruling a demurrer, and holding that an infant could 
exercise a power over property in which she had an in- 
terest, and over which the exercise of the power did not 
affect her interest. ^^^^^^ ^^ ^^OOglC 
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Mr. Ince and Mr, Wilkinson for the appellant. 

Mr, Chitty and Mr, PkUlpoUs for the respondent. 

March 24. — Their Lobdships to-day affirmed the 
judgment of the Master of the Rolla, but said that they 
would give their reasons for their decision on some future 
occasbn. 



HIGH OOUBT OF JUSTICE. 



^^TX ^^^' 1 In re Tm Maitohbstkr aot Mii^ 
MbmL it! ' J ^^ Railway Oompaut. 

Rmhoay Company — Hent-charge — Lands Clauses Con-- 
sdidation Act, 1846, s. 10. 

In this case a question arose as to the validity of cer- 
tain rent-chaigee granted by a railway company to th^ 
contractor. The agreement between the company and 
contractor in effect was that if any landowner was un- 
willing to sell to the company in consideration of a rent- 
charge, the contractor should purchase for money, and 
resell to the company, who should grant a rent-charge to 
the contractor. The rent-charges so granted were of 
two kinds. In one class of cases the contractor agreed 
with the landowner for the purchase of the land, and 
paid the purchase money to tne vendor who conveyed 
to the company, and the company then by a subseouent 
deed granted a rent-charge to the contractor calculated 
on the amount so paid. In the other class of cases the 
rent-charges were mnted generally in respect of sums 
of money paid by the contractor for the purposes of the 
company. The chief clerk having disallowed all the 
rent-chaiges, the contractor took out a summons to vary 
the certificate. 

Mr, W, Pearson and Mr, W, Barber for the con- 
tractor. 

Mr, Oraham Hastings and Mr. Kenyan Parker, contra, 
contended that the rent-charges were void, as the con- 
tractor had never been either an owner in fee or entitled 
to di6|X)8e of the land within the Lands Clauses Con- 
solidation Act, s. 10. 

Hall, V.C, held that the rent-charges of the first 
kind were good ; the substance of the case being that 
the contractor purchased and took the land and sold it 
to the company, and the conveyance direct to the com- 
pany being merely to avoid circuity. The rent-charges 
of the second kind were invalid, as it did not appear 
that tiie money was paid by the contractor to any per- 
son who was selling to the company as an owner in fee, 
or whether such money was purchase money or other 
compensation ; e,jf, for injuriously afiecting lands, sur- 
veyors' fSses (it might be the contractor's own surveyor's), 
or the liker 



certain poor rates, on the ground that the procedure in 
such cases was now regulated by the Summary Jurisdic- 
tion Act, 1879. 

By the Sumnuiry Jurisdiction Act (42 & 43 Vict. c. 
49), 8. 47, the provisions of this Act, with respect 
to a sum adjudged to be paid by an order, shall apply) so 
far as circumstances admit, to a sum in respect or which 
a Court of summary jurisdiction can issue a warrant of 
distress without an information or complaint under the 
Summary. Jurisdiction Act, 1878, in like manner as if 
the said sum were a civil debt ; and the provisions of 
this Act, with respect to the hearing, trying, determin- 
ing, and adjudging of a case by a Court of summary 
jurisdiction, when sitting in open Court, shall apply to 
the hearing, trying, determining, and adjud^puig by a 
Court of summary jurisdiction of an application for the 
issue of any such warrant. 

Poland showed cause. 

The Solicitor^ General and Lush- Wilson supported the 
rule. 

The Court (Cockburk, L.C. J., Ltjsh, J., and Bowkn, 
J.) held that the magistrates, in issuing warrants of 
distress for poor rates, do not sit as a ^ Court of sum- 
mary jurisdiction ' under Jervis's Adt, and that section 
47 applied only to cases in which the application might 
be under Jervis's Act. 

Utile (Solute, 



Queen* s Bench Division, 1 
(Magistrates' Case.) > Rbgika v, Pbick akd Othbbs. 
March 20. J 

Poor Bates — Warrants of Distress — Summary Juris- 
diction of Justices — Procedure — Statutes 11 (J* 12 
Vict. c. 48 ; and 4^ ^ AS Vict, c, 49. 

This was an application for a writ of mandamus, in 
which the question raised was whether the Sumniary 
Jurisdiction Act, 1879, has done away with the sum- 
mary power of magistrates to issue warrants ^of distress 
for poor rates. 

Mr. Price, and other magistrates of Middlesex, had 
refused to isBue warrants of distress for the recovery of 



Queen's Bench Division, \ t^ ^ ■Dr™..^, 
March 22. ) in re Pierce. 

Statute 4^6 Wm, IV, c, 76, s, SQ-^Unum-^Kv 
officio Quardians — County Justices-^ County of a Town, 

This was an application for a quo xcarranto ; the ques- 
tion raised being, whether justices for the county of the 
town of Poole had a right to act as ex officio guardians 
under the provisions of 4 & 6 Wm. IV. c. 76, s. 38, by 
which, irder alia, ' Every justice of the peace residing in 
any parish, and acting for the county, riding, or division 
in which the same may be situated,' is made an ex officio 
guardian of a workhouse. 

Arthur Charles and Budge showed cause, and con- 
tended that the words ' county,' * riding,' or * division ' 
included a county of a town ; and that, therefore, the 
justices in question lawfully acted as ex officio guardians 
for the Poole Union. 

Wills and Pollard, contra, argued that the words em- 
ployed in section 38 applied only to counties at large, 
and not to counties of towns. 

The CoxTRT (CocKBUBK, L.C. J., Lush, J., and Bowen, 
J.) discharged the rule, holding that the term ' county ' 
included a county of a town. 

Bule discharged. 

Queen's Bench Division, 1 Goldstraw (Appellaitt) v. 
{Magistrates' Case,) > Duckworth aitd Ajjother 
March 23. J (Kespondentb). 

Highway — Projection over Footpath — Obstruction, 

Case stated under 20 & 21 Yict. c. 43. 

By an Act ' for the promotion of the health of the 
inhabitants of Liverpool and the better regulation of 
buildings in the borough,' it was enacted that ' no pro- 
jection of any kind should be made in front of any 
building over or upon the pavement,' with certain excep- 
tions in favour of shop fronts and doorways. 

The respondents were summoned ^d^th(|^bove pro- 

igi ize y g 
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Tlflions. The projection complained of was an oriel win- 
dow, not in the nature of asnop front or doorway, which 
projected over the pavement of the street. It was admitted 
that Uie window md not interfere with the use of the 
footpath, but only with the acceaa of light and air to the 
street, and with the re^ukritj of the line of buUdings 
in the street. The magistrate dismissed the summonsi 
but stated the above case. 

J2. S, Wright for the appellant. 

The respondents did not appear. 

The OouBT (Lush, J., and Manisit, J.) held that 
the statute only prohibited projections which prevented 
free passage along the pavement ; and not to projections 
in the upper part of buildings, which merely interfered 
with the acoesB of light and air. 

Appeal dkmined. 



Common FUa» Division, ^ 
March 17. J 



Haulyk v. Bettelet. 



BiU of Sale— Statement of Consideration— BilU of Sale 
Act, 1878 (41 (J- 42 Vict. c. 31), 9. 8. 

In this case — which was an interpleader issue whether 
certain goods, seized in execution, were the property 
of the plaintiff as against the defendant, the execu- 
tion creditor — the question was raised, whether the bill 
of sale of the goods, which had been given by the exe- 
cution debtor to the plaintiff, set forth the consideration 
for which it was given as required by section 8 of the 
Bills of Sale Act, 1878 (41 & 42 Vict. c. 31). The 
bill of sale recited that the grantor, having two execu- 
tions on his premises, and bemg unable to carry on his 
business by reason thereof, had applied to the plaintiff 
to lend him 182/. 3«., to enable him to pay out such exe- 
cutions, and that the plaintiff had agreed to this on 
having the assignment j and then the bill of sale stated 
that, m pursuance of such agreement, and in consider- 
ation of the sum of 182/. Ss, then paid, the grantor as- 
signed the goods therein mentioned to the pluntiff. 

At the trial at Ohelmsford, before DsNXAir, J., the 
evidence was that the plaintiff gave various cheques, 
which were duly paid, for several sums, amounting in the 
whole to the said 182/. 38. One of these cheques was 
given to the sheriff's officer ; another was given to an 
execution creditor ; another was given to the grantor 
himself of the bill of sale ; and one for 25/. was given to 
the solicitor of such grantor for money lent and for costs. 
It appeared, however, that the grantor knew and 
sanctioned the cheques being so drawn and given. The 
learned judge held that the consideration was not 
correctly set forth in the bill of sale, and directed a 
verdict for the defendant. A rule nisi for a new trial on 
the ground of such direction being a misdirection was 
obtained, and against this rule 

Witt showed cause. 

£, FM>ek in support of the rule. 

The Coxmi (Gbovs, J., and Denhan^ J.) held that 



the direction of the learned judge was wrong, aa the 
consideration was. only the money which wasnud^ and 
that that was truly stated. ^ule absoiute. 

Common Pleas DimionA^"^^^^^,^ S^J^^wn 
March 18, 20, 22. \ ^j^^!^' ^^ 

Trespass— Oyster Fishery — Cfatm to take without Stint — 
Free Inhabitants of ancient Tenements, 

Special case. 

The plaintiffs— claiming, by virtue of divera xoyal 
charters and by prescription, to be possessed of the toil 
and of a several oyster fishery in a navigable part of the 
river Thames — sued the defendants for disturbance of 
the fishery by dredging for oysters. The defendants 
justified as froe inhabitants of ancient tenements in the 
borough of Saltash from time immemorial, to have 
exercised the privilege of dredging for oysters in the 
locus in quo from the second day of February to Easter 
Eve in each year, and of catching and carrying awaj 
the same, without stint, for sale. The defendants 
further claimed to have exercised these privileges aa 
free inhabitants of the borough of Saltash, and idso as 
subjects of the realm. It was found, as a fitct^ that 
such a usage as was claimed by the defendants would 
destroy the fishery. 

The royal charters from which the plaintiffs deduced 
thdr title — after reciting and confirming ancient royal 
charters of Richard II., Edward IV., and Henry VIIL, 
and the liberties conferred by them on the plaintiflb— 
granted to the plaintift all the 'liberties, privileges, &c., 
above recited, and the like lands, waters, watercourses, 
&c., and also tolls of oysters, anchorage, &c., and cus- 
toms for every seine of the sea, &c.' The plaintiffs 
further produced the records in two actions for disturb^ 
ance of the fishery, in both of which they had obtained 
judgment, and other documentary evidence showing acts 
of ownership. 

Arthur Charles (J, F. Austin with him), for the 
plaintiffs, contended that the charters conferrcd on the 
plaintiffs the soil of the river, and a general fishery 
therein ; that the acts of ownership, of themselves, rused 
a presumption in favour of the plaintiffs ; and that the 
right claimed by the defendants was bad in law. 

Mmr-Mackemde (BuUen with him), for the defendants, 
contended that the language of the charters conferred no 
exclusive rights on the plaintiffs, and that the acts of 
ownership on which they relied were opposed and dis- 
placed by the immemorial user on the part of the de- 
fendants. 

The OoiTRT (Grovb, J., and Dehmiit, J.) gave judg- 
ment for the plaintiffs ; holding from the language of the 
royal charters, and other documentary evidence, that 
the plaintiffs had made out & prima facie title to the soU 
and a several fishery in the river, and that the defendants 
had made out no title to displace the plaintiffs' rights. 
Judgment for the pUmtiffs. 
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COURT OF APPEAL. 



Debenham and Another v. Mellon. 



Court of Appeal. 
Bbauwbll, L.J. 
Baggallat^L.J. 
Thesiger, L. J. 
March 20, 24. 

Husband and Wife — Wife's Authority to pledge her 
Iluthand's Credit — Secret Revocation of Authority, 

Appeal from a judgment of Bowbn, J. 

Tne action was to recover 42/., the price of various 
articles of dress supplied by the plaintiffs, who were 
lineDdrapers, to the defendant's wife. The goods were 
supplied to the wife whilst living with her husband, and 
were admitted to be necessaries, in the sense that they 
were suitable to the position in life of the parties. 
Shortly before the goods were ordered, the defendant 
secretly forbade his wife to buy goods on his credit. 
Bowen, J., at the trial, left the question to the jury, 
whether or not there had been a revocation of the wife's 
authority. The jury found that there had ; and Bowen, J., 
gave judgment for the defendant. 

The plaintiffs appealed. 

Mr. Benjamin, Mr, A, L. Smith, and Mr, Wilherforce 
for the plaintiffs. 

Mr. M*Call for the defendant. 

Their Lobdships dismissed the appeal ; holding that 
the defendants wife was not entitled to pledge his 
credit for the goods after the authority had been 
revoked. 



Mr, Rutty Mr, R. E, Wcbttter, and Mr. Fullarton for 
the appellant. 

Mr. Cohen and Mr, J. C, Mathew for the re- 
spondents. 

Their Lobdships unanimously affirmed the judgment 
of the majority of the Queen's Bench Division. 



Court of Appeal. 

Brett, L. J. 

Cotton, L.J. 

Thesiger, L.J. 

April 6, 8. 



ANTS. 



» Attwood and Others v, Sellab. 



Court of Appeal. 

Bkahwell, L.J. 

Baogallat, L.J. 

Thbsigeb, L.J. 

March 24. 

Ship and Shipping — General Average Contribution — Prac- 
tice of Average Adjusters inconsistent with Law. 

Appeal from a judgment of the Queen's Bench Divi- 
sion (reported 48 Law J. Rep. 4C6) on a special case. 

TOL. XT. 



ISetmottb v. Coulson and Another. 
Whabton and Anot^eb Clath- 

County Court Appeal—^ ^ 39 Vict. c. 50, «. 0— Pom^ 
not argued at Tried — Notes of County Court Judge. 

Appeal from the judgment of the Queen's Bench Divi- 
sion dismissing an appeal from a County Court judge, 
who had decided against the validity of a bill of sale. 

Certain composition resolutions had been agreed to, 
in pursuance of which the debtor had given the bill of 
sale in (question. 

The judge of the County Court had taken a note, 
from which it appeared that he held the bill of sale nut to 
be void under 13 Eliz. c. 6; but he found that the 
resolutions had been obtained by fraud ; and held that, 
therefore, they were void or voidable; and that the 
bill of sale, having been given in pursuance of these 
resolutions, was invalid ; and gave judgment against the 
claimants. 

On appeal to the Queen s Bench Division, by motion, 
under 3o & 39 Vict. c. 60, s. 6, it did not appear that 
the point that the bill of sale was invalidated by the 
invalidity of the composition resolutions had been argued 
before the County Court judge, nor had he been re- 
quested to take a note of that point. The Court held 
that, under the Act, the point could not be raised; and 
dismissed the appeal without considering the case on the 
I merits. 

The claimacts under the bill of sale appealed to this 
Court 

Mr, Herschell and Mr, R, Vauqhan Williams for the 
appellants. Digitized by Vj009I-C 
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Mr. Cave and Mr. Horace Smith for the respondents. 

Their Lordships held that, as the point was neces- 
sarily decided by the County Court judge, in arriving at 
the conclusion at which he had arrived, it might be 
raised by the appellants, although it had not been argued 
at the trial, nor had the judge been requested to take a 
note of it. They further held that the bill of sale was 
not invalidated by the fraud practised in procuring the 
passing of the composition resolutions *, and allowed the 
appeal. 



In re Thomson's Estate. 

BINO V. BAUltOW. 



Heb- 



Court of Appeal, 

Jambs, L. J. 

BaggalIiAT, L.J. 

Bramwell, L. J. 

April 9. 

Will — Om$tnjuitumw^Life Interest^ with Fower of Di^ 
position * inter vivos' — h>wer or Property — ^Remtining* 

Appeal from the decision of Hall, V.O. (reported 
49 Law J. Hep. Chanc. 16), where he held that a devise 
and bequest or all a testator's real and personal estate 
to his widow, ' for her natural life, to be disposed as she 
may think proper for her own use and benefit ;' and ' in 
the event of her decease, should there be anything re- 
maining of the said property, or any part thereof/ a 
devise and bequest of Hhe said part or parts thereof to 
other persons —conferred on the widow a life interest, 
with a power to dispose of the propertv absolutely 
during her life, but not extending to a disposition by 
will. 

The plaintiff appealed. 

Mr. G, Hastings and Mr. Caldecott for the appellant. 

Mr. TV. Pearson and Mr. D. Raudins, for the respond- 
ent, were not called upon. 

Their Lobdships affirmed the decision of the Vice- 
Chancellor, and dismissed the appeal 



FiBLD,^ J., held that the vessel was stranded within 
the meaning of the policy. 

The defendant appealed. 

Mr. Herschell and Mr. Bremner for the defendant. 

Mr. Butt and Mr, J. C, Mathew for the plaintiOT. 

Their Lobdships held that, the vessel having taken 
the ground on July 28, not in the usual course of navi« 
gation, but owing to an accidental extraneous cause, 
there had been a stranding within the meaning of the 
clause in the policy ; and dismissed the appeal. 



Lbtchfobd v. Oldham. 



0>urt of Appeal. ' 

Brett, L.J. 

Cotton, L. J. 

Thesiger, L.J. 

April 13. 

Marine Insurance — Stranding. 

This action was brought on a policy of marine insur- 
ance to recover for an average loss on certain maize, 
which had been shipped on board a vessel, called the 
White Eagle, for a voyage from Tralee to Dingle. By 
the policy the maize was declared to be free fVom aver- 
a^re, unless the ship were stranded. The harbour at 
Dingle is so shallow that a vessel of the draught of 
water of the White Eaj^le can only get alongside the 
quay at high spring tides. She arrived on July 21, 
1878, and waited for water, the 30th beinjp the date of 
the highest spring tide. On the 26th she floated further 
in, and took the ground within 300 feet of the quay. On 
the 27th she got in some distance further, and took the 
ground again. On the 28th she floated to within twenty 
feet of the quay, and took the ground on a small bank, 
close to which there was a hole. It was owing to her 
bows getting down into this hole that the average loss 
occurred. It appeared, from the evidence, that the 
bank and the hole had been recently formed by the pro- 
pellers of steamers which had forced their way out of 
the harbour at low water. 



HIGH OOUBT OF JUSTICE. 

April e: J CoMPABx (Limited), 

Company — Execution^Injunction to stay 'Proceeding* 
in Exchequer Division — Companies Act, ISQ2, ss. 85. 
l^— Judicature Act, 1873, s, 24, subs. 5. 

This was an ex parte application to stay execution on 
a judgment in an action in the Exchequer Division, 
where the judgment had been signed after notice of an 
extraordinary resolution to wind up the company. 

Mr. Buckley, for the liquidator, reUed on Be Perkins, 
Beach Lead Mining Company, L.R. 7 Chanc. Div. 871. 

The Master of the Rolls was of opinion that the case 
cited was no authority on the point, as section 24; sub- 
section 6, of the Judicature Act, 1873, had not been eaUad 
to the judge's attention ; and he held that, having regmd 
to the provisions of that section, the %applicatioQ must be 
made to the Exchequer Division. 



C^tancery Division, \ Be DB0i7FiBLn Silkstoitb Coal 
Jebsbl, M.R. Y CoKFAsy (Liiuted). Wards 
April 10. J Case. 

Purchase of Shares by Company-^Inconsistent Memo- 
randum and Articles of Assoctation — ' Ultra Vires^ — 
Companies Act, 1862, «. 23. 

A dispute having arisen between the company and 
Ward, the vendor to the company of a mining lease, it 
was agreed, by way of compromise, that the company 
should, amongst other things, buv certain shares in the 
company which were held by Ward. This was carried 
out as a separate transaction, and the company was regis- 
tered as the owner of the shares. The memorandum of 
association gave the company power to do all things con- 
ducive to carrying on the business of the company, but 
did not expressly empower it to buy its own shares. Such 
a power was^ however, contained in one of the articles of 
association. 

The company having been ordered to be wound up by 
the Court, the official liquidator took out a summons, 
asking that Wp.rd might ne put on the list of contribu- 
tories in respect of these shares. 

Mr. Chiity and Mr. Buckley, for the summons, 
contended that the transaction was ultra vires the 
company. 

Mr, Davey and Mr. G. C, Price, for Ward, submitted 
that the purchase of the shares was authorised by the 
memorandum and articles of association, and, being 
perfectly bona Jide, would not be set aside by the 
Court. 

The Mastbr op thb Rolls held that the purchase 
was not within the powers g^ven to the company by its 
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memorandnm of asBOciation, and could not, therefore, be 
sustained under an article of association which was in- 
consititent with the memorandum. His lorc|ship was 
further of opinion that, even if such a power had been 
contained in the memorandum, it would have been in- 
efibctual as being obnoxious to the provisions of sec- 
tion 23 of the Companies Act, 1862, which, by implica- 
tion, requires that the registered members of a company 
shall be persons other than the company itself. 



Chanc&-y DivUion, 1 

Bacoit, V.O. f Bolton v, Febbo. ^ 
April 8. J 
Compodtum Deed—AMewnent of Value of Seeurif.y-' 

Hedemfition— Bankruptcy Act, 1861 (24 Sr 26 Vtct 

c. 134), 8. 192. 

On November 4, 1864, S. Bolton, a tobacconist, 
executed a composition deed in favour of his creditors, 
whereby the creditors released him from their debts ; 
and S. Bolton and his brother covenanted to pay a com- 
position of 10s. in the pound ; and it was thereby pro- 
vided that notibinpf tiierein contained should prevent the 
creditors from enforcing any charge or lien on any estate 
whatsoever, or suing any other person than S. Bolton ; 
and, farther, that, as to any debt secured on the estate of 
S. BoHoo, the ci^ditors should be entitled to the com- 
position on the amount of such debt, after allovring for 
and deducting ^e value of the security. 

At the date of the deed, the defendants were creditors 
of S. Bolton to the amount of 220/. 80. 5d., for which 
they held certain policies as security. The defendants 
valued their security at 16/., and executed the deed as 
creditors for 213/. 8«. 6</., on which they duly received 
the composition of 10s. in the pound. S. Bolton died 
in 1878 ; and the plaantiff, his administratrix, brought 
this action to redeem the policies, tendering 16/. and the 
amount of premiums paid by the defendants, with interest 
at 4/. per cent. The defendants insisted that they were 
entitled to be paid in full out of their security.^ 

Mr, Hemming and Mr. Mulligan for the plaintiff. 

Sir H. Jackson and Mr. Daniel Jones for the de- 
fendants. 

Mr, Hemming in reply. 

Bacon, V.O., said -that the defendants, having had the 
benefit of the composition, could not claim to retain their 
security for anything in excess of the value they had 
assessed it at; and made aii order for redemption on 
payment of 16/. with the amount of the premiums, with 
laterest at 6/. per cent. No costs. 



Chancery Division A 

Bacok, V.O. \ HoDGsoir r. Williamson. 
April 9. J 
Married Woman — Separate Estate — General Engage- 

m&nts^Separation Deed Trusts-Statute of Limit" 

(Uions. 

Action for the administration of the trusts of the will 
of Mary Barbei*. 

By the terms of a separation deed between her 
and her husband, the income of certain property be- 
came vested in the defendant, upon trusts for Mary 
Barber for life, for her separate use; and, after her 
death, the corpus was to be held, upon trust, as she 
should, by deed or will, appoint. 



Noihing was paid to Mary Barber under the separ- 
ation deed ; and, in fact, she was utterly destitute. The 
plaintiff advanced moneys for her support. 

She died, in March, 1870, leaving a will, by which 
she appointed her property in moieties, directed her 
debts to be paid, and appointed executors. They, how- 
ever, did not prove the will; and, there being then no 
property, it was not till September, 1878, that an 
administrator was appointed. 

A suit for the admmistration of the trusts of the separ- 
ation deed was instituted in 1871 ; and, a sum of 3,500/. 
having in the meantime been received unexpectedly in 
another suit, ths chief clerk, in July, 1877, certified that 
the iproperty, subject to the trusts of the separalion deed, 
consisted of that sum. On November 21, 1877, it was 
ordered that the sum of 3,500/., less costs, should be 
carried over, in moieties, to the separate accounts of the 
appointees under the will of Mary Barber. 

The plaintiff now claimed repayment, from Mary 
Barber's estate, of the sums above stated to have been 
advanced by him. 

The main points argued were (1) whether the debts 
bound Marv Barber's separate estate; (2) whether, if 
they did, they were barred by the Statute of limit- 
ations, or were relieved from the operation of the statute 
as being payable oat of her separate property as a trust 
fund. 

Upon the latter point Vaughan v. Walker , 6 Jr.- Oh. 
471 ; 8 Jr. Oh. 458, was relied upon by the defendant as 
displacing Norton v. TurviU, 2 P. Wms. 144. See 
* Lewin on Trusts,* 633 (6th ed.). 

Mr. Osborne Morgan and Mr. Finch for the plaiptiff. 

Sir H M. Jacks<m and Mr. W, Barber for the 
defendant. 

Bacon, V.O., held (1) that the married woman's 
separate estate was liable to the debts ; and (2) that the 
decision in Vaughan v. Walker was erroneous, saying 
that, apart from that case, the principle of Norton v. 
Turvill had never been departed from, and that the 
Statute of Limitations was no defence. 



Chancery Division. 

Hall, V.O. 

March 23. 



In re Ruthebpobd. Bbown 

RXTTHEBFOBS. 



V. 



Statute of Limitations — Promissory Note payable after 
Demand— Payment of Interest — Time when beginning 
to run. 

The testator in the action signed and ^ave to the 
plaintiff's testator a promissory note, dated May 20, 1857, 
for 100/., payable three months after demand, with 
interest at 5 per cent, from the date of the note. In- 
terest was paid £rom the date of the note down to May, 
1858, but not afterwards. There was no evidence that 
any actual demand for payment of the principal had been 
made before 1878, when this action was brought. The 
defendants set up the Statute of Limitations as a bar to 
the claim, and the chief clerk disallowed the clum. 
This was an adjourned summons to vary the certificate 
in this respect. 

Mr. E. Henderson, for the plaintiff, argued that the 
statute did not begin to run until actual demand made, 
and that it lay on the defendants to prove that such 
demand had been made. 

Mr. Oaldecott, for the defendants, argued that the 
paymentofinterest was in itself evidence of a demand 
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having been made, and cited Bamfield v. Tupper, 7 Exch. 
Rep. 27 ; 21 Law J. Rep. Exch. 6. 

Hall, V.C., distinguished that case on the ground that 
there the note was payable ' on demand * — ue, immedi- 
ately ] and observed that the payment of interest might 
very well have been made in order to prevent a demand 
for the payment of the principal, and was not, therefore, 
evidence that such a demand had been made. 



Chancery Division, 1 

Hall, V.O. > Jenkins v. Morris. 
March 4, 24. J 

Practice — Motion for new Trial — Action in Chancery 
' Division — Issue of Fact tried at Asuizes — Eides of 
Court, Order XXXIX,, Eulesl, la. (Rides of Decem- 
ber, 187C>; Order XXXVL 

In this action, which was to set aside a lease on the 
ground of the unsoundness of mind of the lessor, and 
inadequacy of rent, the Vice-Chancellor made an order, 
upon the application of the defendant, that the issue of 
fact — namely, whether the lessor was or was not of 
sound mind at the granting of the lease — should be tried 
at the Carmarthenshire assizes ; and staying further pro- 
ceedings until trial of the issue. The issue was tried 
before Lindlet, J., and a jury, who found in the af- 
firmative ; and the presiding judge reported the finding 
to the Vice-Ohancellor. 

Mr, B, T, Williams, Mr, Graham Hastings, and Mr, 
C, C, Berkeley applied, ea: parte, for a conditional order 
for a new trial of the issue, on the ground of misdirec- 
tion; and that the verdict was against evidence. They 
Submitted that, under the rules, the application must be 
made in the Division in which the action actually 
stands. 

Hall, V.O., said that, witli regard to the point of 
jurisdiction, he must entertain the motion, there being 
no rule in the general orders to meet the case. 

His lordship afterwards refused the application on the 
merits. 



u Division, 1 r 
L,V.O. l^" 
6, 17, 24. J 



Chancery Division, 

Hall, '' 
March 16, 



re The British GrARDiAN As- 
surance Company. 



under the penal section 88 of the Amendment Act of 
1867. The * office of trustee ' was -an everyday expres- 
sion, and in the Charitable Trusts Act trustees were 
treated as officers. 



Chancery Division. \ t 
HAii,V.C. l^'* '' 
xMarch 24. J 



•e The Anolo-Fbench Co- 
OPERATIVE Soc?rBrT. 



Practice — Privilege of Parliament — Committal for 
Contempt, 

This was a motion for an attachment against a member 
of the House of Commons for disobedience to an order 
of the Court for the payment of money and delivery over 
of certain documents by him. The application was re- 
sisted on the ground of privilege of Parliament. 

Mr, Young for the motion. 

Mr, M^Siviney for the respondent. 

Hall, V.C, after referring to the authorities, said 
that it was only in cases of gross contempt of Court 
that an order would be made for the committal of a 
member of Parliament. In the present case he held 
that the conduct of the respondent, although improper, 
was not of such a kind as to warrant an order b^ng 
made. Motion refused, without costs. 



-Dewar V, Brooke. 



Compmnies Act, 1862, s, 165 — Trustee for Policyholders 
whether an * Officer ' of the Company, 

This was an application by the official liquidator of 
the above company, under section 165 of the Companies 
Act, 1862, to make one of the trustees for the policy- 
holders liable in respect of sums invested in the name of 
the trustees, for the benefit of the policyholders, and 
alleged to have been improperly sold out by the trustees. 
One of the defences was that the trustees were not 
' officers ' of the company within the section. 

Mr, Graham Hastings and Mr, Seward Brice for the 
official liquidator. 

Mr, W, Pearson {Mr, Manby with him) referred to 
the judgment of Honeyman, J., in Cornell v. Massey, 42 
Law J. Rep. C.P. 136, as an authority that a trustee 
for a company was not an officer of the company. 

Hall, V.C, said that a trustee was an officer of a 
company within the section. The case cited was decided 



Chancery Division, 
Hall, V.O. 
April 9. J 

Will—Vested or contingent — Gift to Child atlqining 
Twenty-five, with Direction <is to Maintenance — Po.v v. 
Fox considered. 

Petition. 

The testator, James Dewar, by his will, dated March, 
1866, directed his trustees to stand possessed of the 
proceeds of his residuary real and personal estate, in 
trust for all his children, who being sons should attain 
twenty-five, or being daughters should attain twenty-one, 
or marry, and to be divided and paid on the youngest 
child attaining the age of twenty-one. The will con- 
tained a power to the trustees to apply the whole or part 
of the income of the vested or presumptive share of any 
child entitled in expectancy for his or her maintenance. 

There were only two children of the testator — a son 
aged twenty- three, and a daughter who had attained 
twenty- one. The question was, whetiier or not the son 
had acquired a vested interest under the will. 

Mr. W, Pearson and Mr, W, W, Cooper, for the son 
(the petitioner), submitted that he took a vested interest, 
both by reason of the direction as to maintenance, and 
because of the direction for payment when the youngest 
child attained twenty-one (which had happened). They 
cited Fox- v. Fox, L. R. 19 Eq. 286, on the former 
point. 

Mr, Graham Hastings and Mr, W, C. Harvey for the 
respondents, the trustees. 

Hall, V.C, held that the son took contingently on 
his attaining twenty-five. He pointed out that Fox v. 
Fox was in conQict with In re Ashfnore^s Trust, 39 Law 
J. Rep. Ohanc. 202: L. R. 9 Eq. 99^^^,^ 
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KiXLocH V, The Secrbtart of 
State foe Ihdu in Council. 



Court of Appeal, 
James, L.J. 

BAGGALLATy L.J. 

BbakwelL; L.J. 
April 12, 13. 

Kirwee Booty — Grant by Crown to Secretary of 8tate in 
Trust for ascertained Fersom — Account. 

Appeal by the defendant from a decision of Hall, 
V.C. (noted Notes of Cases, VoL XIV. p. 138), holding 
that an order of Her Majesty in Council, granting the 
j^rooeeds of the Eirwee booty to the Secretary of State 
lor India ' in trust ' for distribution amongst the parties 
entitled, created a trust which rendered the Secretary of 
State liable to account for the proceeds at the suit of the 
parties entitled. 

The Attomey-General (Sir J, Molker), Mr. Oraham 
Hastings, and Mr, Macnaghten for the appellant. 

Mr. W. Pearson and Mr. Willis Bund for the re- 
spondent. 

Their Lordships held, reversing the decision of the 
Vice-Chancellor, that the order did not create a trust 
which was enforceable in a Court of law, but was what 
it purported to be — a direction by the Soyereign authoiv 
ising the Sovereign's servant having possession of the 
Sovereign's money to deal with it in a certain way. 



1 



Chafhan v. The Midland Rail- 
way Company. 



Court of Appeal. 1 
Brett, L.J . I 
Cotton, L.J. ^ 

THBBieER, L.J, 

AipnlU. 

Practice — Costs on Higher Scale — Injunction principal 
Bdiff sought— Additional Rules of Court (Costs), 
Order VI., Rule 2. 

Appeal from the Queen's Bench Division, reported 
49 Law J. Rep. Q.B. 245. 
The plaintiff, who had recovered damages and«ob- 
Y0L.xy« 



tained an injunction in an action for trespass, applied to 
tax his costs on the higher scale, according to the pro- 
visions of Order VI., Rule 2, of the Additional Rules of 
Court (Costs). 

The Queen's Bench Division affirmed a decision of the 
master refusing him permission to do so ; and he ap- 
pealed. 

Mr. W. Wills and Mr. Cozens Hardy for the 
plaintiff. 

Mr, W. Harrison and Mr. Sutton for the defendants. 

Their Lordships affirmed the decision of the Queen's 
Bench Division; holding that the injunction was not 
the principal relief sought by the plaintiff. 



In re An Arbitration between 
- Davby : AND Railway Pas- 
sengers Assurance Company. 



Court of Appeal, 

Jessel, M.R. 

Baggallay, L. J. 

Bramwell, L.J. 

April 14. 

Submission to Arbitration — Itule of Court — Compelling 
Attendance of Witnesses. 

This was an appeal from the decision of Hall, V.C, 
dismissing an anplication by the representatives of Wm. 
Bavey, deceasea, to make a submission to arbitration a 
rule of Court. The case is reported ante, p. 18, nom. In 
re Railway Passengers Assurance Company's Act, 1864, 
in re Liscombe. 

Mr, Renshaw for the appellants. 

Mr. Northmore Lawrence for the company. 

Their Lordships varied the order of the Vice- 
Chancellor, and made the submission a rule of Court, on 
the ground that the order of the Vice-Chancellor, if 
allowed to stand, would prevent the appellants from en- 
forcing the award, if sub6e<][uently made in their favour. 
They agreed with the Vice-Chancellor in his opinion 
that the application was useless and premature, and, if 
made at all, should have been made ex parte. The ap- 
pellants were ordered to pay the costs of the motion m 
the Court below ; no order as to costs of the appeal. 

N 
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re Makchbsteb and Milford 
Railway Company. 



Court of At 

JSSSEL, M. 
BAGGALLAYy L. J. 

Brahwell, L.J. 
April 14. 

The Railway Companies Act, 1867 (30 ^ 81 Vict c. 127), 
8, 4 — 'Appointment of a Receiver , and, if necenary^ of 
a Manager * — Working Concern — Petition by Judgment 
Creditors, 

This was an appeal by the Oambrian Railway Com- 
pany from a decision of Hall, Y.G., dismissing the 
petition presented by them, with costs. 

The Cfambrian Company were judgment creditors of 
the Manchester and Milford Railway Company, and in 
that capacity presented a petition under section 4 of the 
Railway Companies Act, 1867, for the appointment of a 
manager of thkt company. A receiver had been already 
appointed by the Court upon a petition under the same 
Act on July 23, 1876. 

The petition alleged a case of mismanagement by the 
directors of the company, who were the nominees of a 
Mr. Barrow, who was the principal shareholder of the 
company ; and several instances of unfair preference of 
other companies, in which Mr. Barrow was personally 
interested, to the injury of the Manchester Railway 
Company. 

Numerous affidavits were filed in support of the alle- 
gations ccntained in the petition. 

Hall, Y.C., dismissed the petition, on the ground that 
it was not a case in which, under the Act, it was neces- 
sary for the management to be withdrawn from the board 
of directors, who were the properly constituted authority, 
and responsible for the due management of the company. 

The petitioners appealed. 

Mj\ G, Hastings and Mr, Kenyon Parker for the 
appellants. 

Mr, IV, Pearson and Mr, W, Barber, contra. 

Their Lordships reversed the decision of the Vice- 
Chancellor. Section 4 of the Act not only extended 
protection to the rolling stock, plant, &c., of railway 
companies, but gave juagment creditors of such com- 
panies new rights, and rights independent of the question 
whether or no the company had rolling stock, &c., to be 
taken in execution. Under that section any judgment 
creditor could obtain the appointment of a receiver, and, 
if necessary (not * if expedient ' or if desirable), of a 
manager. A receiver bail no power of carrying on a 
business, or buying and selling ; and, in the ordinary prac- 
tice of the Court, where a partnership had to oe con- 
tinued, or a mine to be worked, a manager, and not a 
receiver only, was appointed. From the consideration of 
this distinction, and the words *if necessary,' after 
making due provision for the working of the railway, 
contained in the section, it was obvious that if a railway 
is carr} ing on business a manager must necessarily be 
appointed. As a general practice the directors, or some 
of them, if acting fairly, will be appointed. 

The case was accordingly referred to the Vice- Chan- 
cellor to appoint a manager, without prejudice to the 
right of the directors to propose themselves or one of 
their number as manager. The costs of the appellants be- 
low and on the appeal to be added to their debt, except so 
far as they had oeen increased by the evidence which 
had been entered into, the whole costs of such evidence 
being left to the discretion of the Vice-Chancellor. 



Court of Appeal, 
Brbtt, L.J. 
Cotton, L.J. 

THESieER, L. J. 

April 15. 



I 



Shoktbhsack v, Pbicb & Co. 






Practice — Appeal — Time fvr appealing^-Settinff dotrm 
Case for Hearing— Order L VIIL, Rules 2, 8, and 15. 

This was an appeal of the plaintiff's from an order of 
IIawkins, J., referring the case back to an official 
referee. 

The order was made on March 10; and the plaintiff* 
gave the defendants notice of motion for an appeal on 
the 25 th, and set down the appeal at the office for hear- 
ing on the 31st. 

Mr. MLeod, for the defendants, objected that the 
appeal had been abandoned, on the ground that, b&ving 
been set down for hearing on the last of the twenty-ona 
days within which appeals from interlocutory orders 
must be brought, it was never ripe for hearing. 

Mr. Monckton appeared for the plaintiff. 

Their Lobdships held that the appeal was in time, as 
March 31 fell in the Easter vacation ; and the appeal 
must necessarily come on for hearing on a subsequent 
day. 



Saffron Walden Buildisg So- 
ciety V, Ratner. 



Court of Appeal. 

James, L. J. 

Bagoallat,L.J. 

Brahwell, L.J. 

April 13, 10. 

Mortgagees -^Priority — Constructive Notice, 

This was an appeal from a decision of Bacok, V.C. 
(reported 48 Law J. Rep. Chanc. 402), holding (1) that 
notice by first mortgagees of their charge given to the 
solicitors purporting to act on behalf of the trustees of 
the mortgaged fund, was notice to the trustees, so as to 
give priority over puisne incumbrancers who had given 
notice of their charges to the trustees directly ) (2) that, 
upon the evidence, notice of the first charge was, at the 
time they received it, distinctly brought by the solicitors 
to the actual knowledge of the trustees. 

The trustees appealed. 

Mr, Bristoxoe and Mr, Everitt for the appellants. 

Sir H. Jackson and Mr, JVarmington for the first 
mortgagees. 

Mr. Hemming and Mr, F, W, Bush for the solicitors. 

The puisne incumbrancers had been served with the 
notice of appeal, but did not appear. 

Their Lordships reversed the decision of the Vice- 
Chancellor ; being of opinion (1) that the mere fact that 
the defendant solicitors were generally employed by the 
trustees, in matters connected with the trust estate, did 
not, without express authority, constitute them the agents 
of the trustees to accept, on their behalf, notices of in- 
cumbrances on the trust estate ; (2) that if the notice 
was communicated by the solicitors, at the time they 
received it, to the trustees, it was not communicated in 
such a way as that they acquired an intelligent appre* 
hension of the nature of the incumbrance that had been 
created, so as to regulate their conduct by it in the exe* 
cution of the trust. 
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Court of Appeal,\ 

OOCKBJTBJK, C. J. 

Bb^bcwbll, T^.J- Scaeamanga & Co. r. Stamp and 
Brett, L. J. y Another. 

Cotton, L.J. 
Dec. 16, 1879. 
April 20, 1880. 

Ship and Shipping — Charter-party — Insurance — Devi' 
ation whether juttiJUd to save Property — Liability of 
Shipowner. 

This was an appeal from the judgment of Lindlet, J., 
on further consideration (reported 48*Law J. Rep. O.P. 
478). 

Mr, Herachell, Mr. Benjamin^ Mr, Cohen, and Mr. 
Crump for the defendants. 

Mr, Bvtt, Mr, J, C Matheio, and Mr. Lodge for th e 
plaintiffs. 

Cur, ado, vuU, 

Th^r Lordships affirmed the decision of Lindley, J. ; 
and dismissed the appeal. 



HIGH COURT OF JUSTICE. 



Chancery Division A 

Jbbsel, M.R. y Hewett v. Maksel. 
April 16. J 

Receiver — Prior Incumbrancers in Possession by Receiver 
— Attornment — Form of Order, 

In this case an order had been made for a receiver at 
the instance of the plaintiff, who was a judgment 
creditor, and the re^^istrar had drawn up the order in 
the form given in ' Seton/ at p. 414, being the order 
made in Wells v. Kilpin, 44 Law J. Rep. Ohanc. 184 ; 
L.R. 18 £q. 298. In that case the receiver was 
appointed without prejudice to prior incumbrancers, and 
the tenants are ' suoject, as aforesaid, to attorn.* In the 
present case, it appeared that a prior incumbrancer was 
already in possession bj means or a receiver ; and it was 
objected that there ought to be no attornment clause in 
the order. 

Mr, Levett for the defendant. 

Mr, Frederic Thompson for the plaintiff. 

The Master o? the Rolls was of opinion that there 
ought to be no attornment clause in the order. 



ChaTicery Division,^ 
Jessel, M.R. S-Rayner v, Prbstoit. 
April 19. J 

Vendor and Purchaser^Destruction of Premises by Firs 
after Contract and before Completion — Insurance by 
Vendor — Bight of Vendor to Ineurance Moneys, 

This action was brought bj the* purchasers of certain 
property to recover insurance moneys paid to the vendors 
of the property, the fire having occurred after the date 
of the contract for sale, but before completion. The in« 
surance had been effected by the vendors. 

Mr. Boxburgh and Mr. Ingle- Joyce for the plaintiffs. 

Mr, Chitty and Mr, BardnoeU for the defendants. 

The Master of the Rolls was of opinion that the 
vendors, as against the purchasers, were entitled to the 
insurance moneys ; and dismissed the action, with costs. 
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Christie v. Noble. 



Chancery Divieion, 
Jessel, "" 
April 

Arbitration — Agreement to refer — Revocation — Co^nmon 
Law Procedure Act f 1854, s, 11. 

A motion was made in this action that all further 
proceedings might be stayed, and the matters in dispute 
referred to arbitration under section 11 of the Common 
Law Procedure Act, 1854, in pursuance of the agree- 
ment to that effect in the partnership articles. An 
objection was taken by the plaintiff that he had revoked 
the agreement to refer. 

Mr, Davey and Mr, Greenwood for the motion. 

Mr. Chitty and Mr, Bigby for the plaintiff. 

The Master oe the Rolls was of opinion that an 
agreement to refer could not be revoked by one party to 
it; and directed the usual reference under section 11. 



Chancery Division, 
Mauns, V.C. y Cooper v, REenrAK. 
AprU 19. 

Petition of Bight^4 & 5 Wm, IV. c. 24, s. IS—The 
Superannuation Act, 1859, s, 2 — Demurrer, 

Charles Cooper, the suppliant, by his petition of right, 
alleged that in the year 1845 he was selected to fill the 
office of religious instructor on \xMrd. convict ships at a 
salary of 100/. a year in money, and certain personal 
allowances (equivalent to 800/. a year), and that ne held 
the office until October 81, 1858, when it was abolished. 
That, in November, 1853, he was re-employed as Scrip- 
ture reader at Portland prison, at a salary (including an 
allowance for lodging) of 186/. a year ; that he held this 
office for twel^ years ; and that, upon his retirement 
(in the year 18C5), he received a superannuation allow- 
ance of 65/., being twenty-one-sixtieths of 186/. He 
then submitted (in effect) that the allowance had been 
calculated on a mistaken principle, and claimed an in- 
creased allowance on that footing. 

A demurrer was put in on two grounds — (1^ as to the 
claim for superannuation under section 2 of tne Act of 
1859, that the Commissioners of the Treasury had decided 
to allow 65/. a year, and that their decision was final ; 
(2) as to the claim for compensation for the office 
abolished (in 1858), that no grant of an^such compensa- 
tion had been authorised by the commissioners as required 
by 4 & 5 Wm. IV. c. 24, s. 18. 

The Attorney- General and Mr, Bigby for the de- 
murrer. 

Mr, J, Pearson and Mr, Maanorran for the sup- 
pliant. 

Malins, V.C, said that the right to a superannuation 
allowance vras a very peculiar right. The Act of 4 & 5 Wm. 
IV. c. 24, s. 30, enacted that nothing therein contained 
should extend to give any person an absolute right to a 
superannuation aflowance. He was, therefore, entirely 
dependent on the bounty of the Crown, and could not 
enforce his claim in any legal tribunal. This was made 
still more clear by section 2 of the Superannuation Act, 
1859, which, after prescribing a scale of superannuation 
allowances according to length of service, provided that, 
if any question should arise in any department of the 
public service as to the claim of any person for super- 
annuation under that clause, it should be referred to the 
Commissioners of l^e Treasury, whose decision should 
be final. It had been argued that this was not a claim 
for a superannuation allowance, but to rectify a mistake 
in the principle upon which it was caloulated; but, 



56 cvoi^ iM 



THE LAW JOUENAL. 



fNOTBS OF OASHBw 
L Atn1124,U80. 



Buielj; this was a claim for sapeiannoation ^within 
section 2 of the Act.' The demurrer must; therefore, 
be allowed. 



Eabl De la Wabb V, Miles. 



Chancery Division, 1 

Bacoit, V.C. \ 

April 15. J 

Common — ' Common Pasturage and Herbage ' — Extent 
of Right, 

By a decree made in 1693, in a suit between the then 
owners of the soil of the forest of Ashdown (the prede- 
cessors in title of the plaintiff) and the commoners, 
7,500 acres of the forest were aUotted to the owners of 
the soil, freed of common rights ; while 6,400 acres were 
allotted to remain open and unenclosed, so that the com- 
moners should have and take ' sole common pasturage 
and herbage ' thereof, * the owners of the soil being for 
ever excluded from having or claiming any common of 
pasturage or herbage ' thereon. This action was brought, 
bv the present lord of the manor, against two persons 
claiming rights of common, to determine the rights of 
the parties under the decree. The question was wnether, 
under the right of * common pasturage and herbage,' 
the defenduits were entitled to cut and carry brake, 
fern, and heather, for litter and manure, or whether 
their right was limited to taking that which could be 
taken by the mouth or bite of cattle. 

Sir Ja. Jackson and Mr, Elton for the plaintiif. 

Mr, Joshua Williams, Sir TF. Harcourt, Mr, Webster, 
and Mr, P, H, Lawrence for the defendants. 

Bacon, V.O., held that, under 'common pasturage 
and herbage,' which he read as ' common of pasturage 
and herbage,' the commoners were only entitled to what 
could be t»ken by the bite of the cattle ) and gave judg- 
ment for the plamtiff, with costs. 



^ BuSTBOS V, BUSTBOS. 



Chancery Division, 
Hall, V.C. 
April 9. J 

Practice — Service out of Jurisdiction — Form of Affidavit 
— Chancery and Common Law Forms, 

Leaye haying been obtained in this action to serve the 
defendant, a Syrian, with a copy of the writ, a diffi- 
culty arose as to the affidavit of service to be made. It 
appeared that the form of affidavit in use in the Com- 
mon Law Divisions merely required the deponent to 
state that he had served the foreigner * with a notice in 
writing, a true copy of which is hereunto annexed,' and 
that he had effected such service by delivering a true 
copy of the said notice to, and leaving it with, the 
foreigner. By the Chancery form, on the other hand, 
the deponent stated that the writ of summons ' appeared 
to him to have been regularly issued out of the Chancery 
Division ; ' and that, ' at the time of the service 
of the notice, memoranda were subscribed to the 
said writ, and endorsements were made thereon, and on 
the said notice, in the manner and form prescribed by 
the rules of the Supreme Court.' 

Mr, Homer, ex parte, asked the Court to express an 
opinion that an affidavit in the first form was sufficient -, 
pointmg out that it was impossible that a Syrian effect- 
ing service in Syria should make an affidavit in the 
Chancery form, while to send out a person on purpose 
would be a very heavy expense. 



Hall, V.C. (without saying that the ChAnooiy font 
would not do), held that the form in use in the Common 
Law Divisions was sufficient. 



Common Pleas Division, 
April 19. 



> Wabd v. Sdcfield. 



W^ness — R'oof of previous Conviction of a Witness — 
17 4- 18 Vict. c. 126, s. 25. 

At the trial of this action before Lopxs, J., the de- 
fendant, who gave evidence in support of a counter-claim^ 
was cross-examined as to whether he had ever been con- 
victed of an embezzlement ; and, on his denying it, the 
plaintiff tendered in evidence a certificate of such con- 
viction, according to section 25 of 17 & 18 Vict. c. 125, 
which states that, if the vritness ^ denies the &ct or re- 
fuses to answer, it shall be lawful for the opposite parUr 
to prove such conviction, and a certificate, &c., 'shall 
be sufficient evidence of the said conviction.' Whether 
the defendant was so convicted or not was not material 
for determining the matter in issue in the cause, and it 
was therefore objected that the evidence tendered yras 
inadmissible. The learned judge, however, received 
the evidence, and the jury found a verdict for the 
plaintiff. 

Cooper Wyld now moved for a new trial on the ground 
that such evidence was not admissible. 

The CouBT (Gbovs, J., and Lopes, J.) refused a rule ; 
being of opinion that the enactment allowed such proof 
to be given, though the matter was not material to the 
issue. 

Bide refused. 
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The Radnobshibe. 



Probate, Divorce, 

and Admiralty 

Division, 

April 14. 

Practice — Interrogatories — Collision Action, 

This was a motion by the plaintifis, in an action for 
damage by collision, to set aside interrogatories ad- 
dressed to them by the defendants. The action was an 
ordinary collision action between the Badnorshire and 
the Paria, of which the plaintifis were the owners. 

Clarkson, in support of the motion : It has never been 
the practice to administer interrogatories in collision 
actions. The Preliminary Acts prevent the necessity 
for interrogatories. The point is also concluded by au- 
thority — the Biola. 

They are unreasonable ; and so Order XXXI., Rule 5, 
applies (34 L. T. N.s. 135 ; 3 Asp. Mar. Cases, 125). 

Mihvard and Bilberry, contra: Unless interroga- 
tories are objectionable in some way, the parties have 
a right to deliver them ; and there can be no difference 
in the procedure in regard to discovery in the different 
Divisions of the High Court. 

Sir R. J. Phillihobe : I feel no doubt that I must 
dismiss this motion. I confess that I think it will in- 
crease the cost of proceedings unnecessarily if the prac- 
tice is to spring up of administering interrogatories in 
every collision suit ; but nevertheless, in spite of the case 
of the Biola, which has been referred to in the argument, 
I cannot think that, as the rules stand, these interroga- 
tories as a whole have been improperly exhibited. ^ Any 
objections to the several (questions must be taken in the 
answers. I, therefore, dismiss the motion. The costs 
to be costs in the cause. 
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COURT OF APPEAL. 



JEx parte Natioval Mbbcantile 
Bank. In re Hatwbb. 



Court of Appeal. 

Jakes L.J . 

Bagoallat, L.J. 

Brauwell, L.J. 

April 15, 22, 

Bill of Sale—Validitf/'^Statement of Qmsideratimi'^ 
Explanation hy Solicitor^BilU of Sale Act^ 1878, 
S8, 8, 10. 

This was an appeal from a decision of the Chief 
Judge, holding that a bill of sale given by Ha^es on 
November 3, 1870, to the bank was void as agamst the 
trustee in his liquidation, under the Bills of Sale Act, 
1878, on the grounds that the solicitor who had attested 
the execution of the bill had not fully explained the 
effect of the deed to the grantor; and, further, that the 
consideration for the bill had not been truly stated, the 
consideration stated being an advance of 2,060/. by the 
bank to the grantor, whereas, in fact, onlv 1,600/. had 
been handed over to him, the sum of 660/. being applied 
to take up some outstanding bills which had not matured 
at the date of the execution of the deed. 

The bank appealed. 

Mr, Window and Mr, Robwn for the appellants. 

Mr, Hemming and Mr, R, Vaughan WtlUama for the 
respondent 

Their Lobimhips discharffed the order of the Chief 
Jud(^; being of opinion Uiat the Act of 1878 only 
required that the attestation clause should state that the 
effect of the bill had been explained, not that it should, 
in fact, be explained ; and any omission of the explan- 
ation had not the effect of making void the bill a^nst 
the grantor or anv one claiming under him. The Legia- 
latore very probably thought tnat the protection given 
to the grantor by the soHcitor pledging his word that 
be had explained the deed was sufficient, the solicitor 
being an officer of the Court, and liable to punishment 
if he misconducted himself ; and that, as regards the 
statement of consideration, the Act only required that 
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to be stated which would have been proper to be stated 
if the Act had not been passed, and that a collateral 
baigain between the grantor and the grantee as to the 
application of the consideration need not be stated. 



-Barber v.Gregson and Wife. 



Court of Appeal. 

Lord Coleridge, C.J. 

Brett, L. J. . 

Cotton, L.J. 

April 27. 

Married Woman — Senate Property — Form of Judff' 

ment agaimt Married Woman having separate PrO' 

p«rty. 

Appeal from the judgment of Stephen, J., at a trial 
without a jury. 

The action was to recover the balance due on a bill of 
exchange indorsed by the defendant, Maud Anna Greg- 
son, to the plaintiff. Mrs. Gregson's husband was joined 
as a formal defendant. 

The bill was drawn on March 4, 1876, pavable three 
months after date ; and, at the time it was orawn, Mrs. 
Gregson was entitled to a life interest in certain real and 
personal property vested in trustees, in trust for such 
person or persons as she or her husband should jointly 
appoint ; and, in default of appointment, upon trust that 
toe trustees should pay the annual income to her for her 
separate use, free from the control of her husband. 

Issue was joined on the pleadings in the action on 
July 19, 1879. By deed of July 6, 1879, Mr. and Mrs. 
Gregson jointly appointed her life interest in the trust 
property to Mis. Gregson for her separate use, without 
power of anticipation. The action was tried on August 
/, 1879 ; and Stephen, J., then directed that judgment 
should be ent^rea for the plaintiff for 64/. and costs, 
with a direction to the master to inquire as to the sepa- 
rate estate of the defendant, Ikfrs. Gregson, and report 
to the Court. The judge also granted an injunction, 
restraining the defendants from dealing with Mrs. 
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Greg8on*8 separate estate until the debt and costs W ei 
paid, or the money Tvas paid into Ooart. 

The defendants appealed. 

Mr. Cave and Mir, Ommford Bruce for the defend- 
ants. 

JIfr. A. Wills and ilfr. Forbes for the pl^tiff. 

Their Lobbships held that, as the engagement of a 
married woman did not bind her separate estate until an 
order was made to bind it, the judgment of Stephen, J., 
must be discharged. They declared that the plaintiff was 
entitled to be paid 64/. and costs out of the separate 
estate to which the defendant, Mrs. Gregson, might be 
entitled, with power of anticipation ; but, it appearing 
that there was no senarate estate to which she was en- 
titled, with power or anticipation, the Court made no 
further order, without prejudice to the proceedings 
(if any) that the plaintiff might be advised to take with 
reference to setting aside the deed of 1879. No costs of 
the appeal alloweaf. 



RseiKA V. Thb Vigab aitb 

OHUROHWASDBffS OF TOT- 
TENHAM. 



Court of Appeal. 

LOBD G0LBBID6B, 0. J. 

Bbbtt, L. J. 

OoTTOjr, L. J. 

April 27. 

Vestry Meeting — Begulation of Business at — Authority 
toflx Hour for hMing^m Oeo. IIL c, 69. 

This was an appeal from a judgment of the Queen's 
Bench Diyision (reported 48 Law J. Bep. Q.B. 407), 
discharging a rule for a numdamu* commanding the 
yicar and churchwardens of the parish of Tottenham to 
insert on the notice paper of the next vestry meeting 
notide that a resolution would be proposed ' that the hour 
for the vestry meeting shall be 7 p.m.' 

Mr, A, Charles and Mr, FuUarton appeared for the 
appellant. 

Mr. W, O. F. Phillimore for the respondents. 

Their Lordships affirmed the judgment of the Queen's 
Bench Division ; and dismissed the appeal. 



HIGH COURT OF JUSTICE. 



Chancery Division, 

Jessel, M.R. 

March 20. 
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Isaacs v. Fiddema527. 



The Master of the Rolls made the order as aaked ; 
for, in his opinion, section 23 of the Gopyri^t Imw 
Amendment Act, 1842, entitled the pUintiff to hare 
the works in question for his own benefit, whilst their 
destruction could not benefit anybody. 



}. 



re Ress. Rebs v. George. 



Copyright — Registration after Cause of Action — For 
fe/iture—'Copyright Law Amendment Act, 1842 (6 (J* 6 
Vict. c. 45), s. 23. 

This was an action to restrain the infringement by the 
defendant of the plaintiff's copyrijo^ht in certain books ; 
and the plaintiff now moved for judgment in default of 
pleading. The plaintiff was the owner of the copyright, 
and was registered as such before the commencement of 
the action, but not until after the publication of the 
piratical works complained of. 

Mr. J. W. Bonser, who appeared for the plaintiff, 
asked that the iudgment might include an order on the 
defendant to deliver up the piratical copies to the plain- 
tiff for his own benefit ; but mentioned Hole v. Brad- 
bury, 48 Law J. Rep. Chanc. 673 ; s. c. L. R. 12 Ohanc. 
Div. 886, in which Fbt, J., held that, where the plain- 
tiff, the proprietor of the cop3rright, had not been regis- 
tered until after the publication by the defendant, his 
only right was to have the piratical works destroyed. 



C'lancery Division, 

Jessel, M.R. 

April 26. 

Practice — Administration Suit — Parties served vith 
Notice of Decree — Further Consideration^ 

In this case, a decree had been made for the adminis- 
cration of real and personal estate. The tenant for life 
and two of the residuary legatees had been served with 
notice of the decree, but had not obtained an order to 
attend the proceedings. The suit now came on for farther 
consideration ; and the plaintiff asked that the tenant for 
life might be ordered to replace, as capital, certain aams 
whick had been paid to her as income; and, also, Uiat 
the residuary legatees might be ordered to repay to the 
tenant for life sums which she had advanced to them 
for maintenance. It appeared that neither the tenant 
for life nor the two residuary legatees had had Dotice 
that the cause had been set down for further consider- 
ation. 

Mr. Chitty and Mr. F H. Colt, Mr. Ince and Mr. 
Romer, and Mr. D. Sturges appeared for some of the 
parties interested. 

The Master of the Rolls was of opinion that no 
order could be made against the tenant for life and 
residuary legatees, unless they had previous notice that 
the suit was comiag on for further consideration ; and 
directed the matter to stand over for a fortnight, in order 
that such notice might be given them. 



Chancery Division, 

Hall, V.O. 

April 16. 
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Anolo-Frbnch Co-orsRA- 

TIVB SOCIBTT. 



Privilege of Parliament — Cotnmittal for Contempt — 
Duration of Privilege. 

The liquidator of the above company applied, on 
March 20, just before the dissolution of Parliament, for 
the attachment of Mr. Fortescue Harrison — then a mem- 
ber of Parliament — for contempt of Court in disobeying 
an order of the Court in the windi^ up for delivery of 
papers and payment of moneys. The application was 
refused on the ground of privilege. 

Parliament was, on March 23, dissolved; and, on 
April 2, notice was given by the liquidator of a fresh 
motion, with the same object" This motion was served 
on April 6, and now came on. Mr. Harrison was not a 
member of, nor nominated for election to, the new Par- 
liament. 

Mr. A. Young in support of the motion. 

Mr. Hastings and Mr. MSwinney, for the respond- 
ent, again took the objection of privilege. 

Hall, V.C, held that, although there was no decided 
case in which the privilege had been asserted in favour 
of a person not actually a member of Parliament, vet 
the law was sufficiently laid down to the effect that 
the privilege from arrest extends to fortvdays after a 
Digitized by V^OOvl-^ 
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piorogation or diaeolatioii ; that period bdng fixed as 
sufficient to enable the member to return home from 
Berying in the Parliament. Forty days not having 
elapsed in the present esse, the motion was refused, 
witn costs. 



Chancery Dmsion. ^ Kexpe v. Akoless^l (Fbnhoh) 
Hall, V.C. v Marble QrARWEs Company 
April 22. J (Limitbd). 

Company — DebenturesrepayahU at future Date — Winding 
up before Date — EnforcemmU of Security, 

The company, in 1877, issued debentures secured by a 
deed dated December 31, 1877, by which the leasehold 
quarries, plant, &c., of the company were demised for the 
reffldue, less one day, of the term of twenty-five years, 
for which they were bolden, to Fearon and Swithinbank, 
trustees for the debenture holders; and the company 
covenanted for themselves, their successors, and assigns, 
that the debentures should be a first charge ; and the 
company covenanted for themselves and their successors 
to keep the premises in repair, to renew the plant, &c., 
and to insure against fire. The proviso for redemption 
was on payment of principal and interest, according to 
the terms of the debentures ; and there was a power of 
entry and sale by the trustees upon request of a majority 
in number and value of debenture holders in arrear after 
de&ult for three months in payment of principal or in- 
terest becoming due. 

By the debentures the company bound themselves and 
their successors to paj principal on July 1, 1884, and 
interest in the meantime half yearly ; with power for 
the company to pay off the principal upon six months' 
notice. 

The company made a subsequent issue of debentures 
under a security comprising a power of sale. 

In October, 1879, a resolution was made for voluntaiy 
winding up, which was confirmed, and the secretary was 
appointed liqmdator. 

The plaintiff was the holder of the greater part of the 
first issue of debentures ; his interest due on January 1, 
1880, was not paid ; and on Februair 5 he commenced 
this action Tsuing on behalf of himself and all other per- 
sons entitlea to the security of December 31, 1877; to 
realise the security. Messrs. Jones, who had purchased 
the property upon a sale, under the security for the 
second issue of debentures, were made defendants by 
amendment. 

Mr, Hastings and Mn Vdughan Hawkins moved for a 
receiver and manager. 

Mr. Wm, Pearson and Mr, Buckley, for Messrs. 
.Jones, contended that the security could not be enforced 
in respect of the principal, which was not due till 1884 ; 
and said that they had offered to pay, and would pay, 
the interest. 

Mr, Everitt appeared for one of the trustees and for 
the other debenture holders who were stated to have 
received their interest. 

Mr. Osborne Morgan and Mr, Plummer for the other 
trustee. 

Mr. Neville for the liquidator. 

Hall, V.O., said that the security of 1877 made the 
debentures repayable in 1884 only on the basis of the 
company oontinning its business. Upon the liquidation 
taking place, the plaintiff was entitled to sue,. on behalf 



of all the debenture holders whose interest was the same 
as his own, to have the security realised. He accord- 
ingly made the order for appointment of a receiver and 
manager. 

Chancery Division. \ 

I'bt, J. vBallaei) V, Marbdex. 

April 14. J 

Legacy ^Executor — Set-off, 

Mrs. Cross bequeathed a sum of 1,000/. to her exe- 
cutors, upon trust to pay the income to Miss Harvey for 
life. The executors purchased a sum of India Raiiway 
Stock, which was placed in the joint names of themselves 
and Miss Harvey. The purchase money of the stock and 
legacy duty very nearly exhausted the 1,000/. The 
estate of Mrs. Cross was liable for certain dilapidations 
in respect of a bouse, the lease of which bad been 
vested in Miss Harvey, who was imder liability to 
indenmify the estate of Mrs. Cross. Miss Harvey 
mortga^d her interest in the railway stock to 
the plamtiff, who had notice of the liability of Miss 
Harvey in respect of dilapidations. The executors 
of Mrs. Cross had to pay for ailapidations. The plaintiff 
brought this mortgage action against the executors of 
Mrs. Cross and Miss Harvey, and the executors claimed a 
a right to set off the life interest of Miss Harvey in the 
railway stocli^ af^inst the debt due from her to the estate 
of the testatrix in respect of the dilapidations. 

Mr. Cookson and Mr. Parker for tne plaintiff. 

Mr. Korth and Mr, J. O, Wood for tne defenJants. 

Fbt, J., held that the railway stock had bean set apart 
for every purpose, and that the executors had no right 
of set-off. 



Chancery Division, \ 

Fry, J. \ Rains v, Buxton. 

April, 16, 17. J 

Statute of Limitations (3^- 4 Wm. IV. c, 27), ss. 2, 
3, 20— Unknown Entry. 

In this case the plaintiff claimed, among other things, 
an injunction to restrain quarrying so as to break into a 
cavity in ground under a road, the ownership of which, 
subject to a right of way, belonged to some of the de- 
fendants. The plaintiff rested her title to the right of 
way on prescriptive user of it as a coal cellar for her 
bouse. A defence raised was that the cavity was out of 
sight and its existence unknown to the owners of the 
soil, and that the time which would give a title by ad- 
verse possession did not begin to run till such possession 
was known to the owners. 

Mr. Cookson^ Mr, Everitt, and Mr, Lockwood for the 
plaintiff. 

Mr. North and Mr, CracknaU for the defendants. 

Fbt, J., granted the injunction. 



Common Fleas Division, 1 1te Tab Trusts op the Will 
April 24. J OF Thomas Olare. 

Husband and Wife —Conveyance by Married Woman 
under 3 5-4 Wm. IV. c. 74, s. 91. 

Gathome Hardy moved for a rule to dispense with the 
concurrence of the husband of a married Tinman in the 
Digitized by VjOOv IL 
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transfer of a mortgage, in which the husband had no 
personal interest. The motion was made on the affidavit 
of a son of the husband and wife, in which he stated that 
his father and mother were living apart in consequence 
of the intemperate habits of the lather, which occasioned 
his being confined in a lunatic asvlum for a time; and 
which stated that, although he had since been discharged 
from the asylum, he was not in a fit mental condition to 
execute a deed, or understand its nature. 

The CoTTBT required the application to be adjourned 
for an affidavit by a medical man, an application to the 
husband, and also notice to him, so as to give him an 
opportunity of appearing on the occasion of the motion 
being renewed. 



Common PUa, BiMon. 1 ^^'^^^ t?" ^^ ^f^ 

Municipal JEiections Act, 1875 (38 <$• 39 Vict c. 40), «. 1 
subs, 2, Schedule 1 Farm 2 — Nomination Paper — 
— Number on Bwrgess Boll of Seconder — Ballot Act, 
1872 (35 (J- 3G Vict c, 33), s. 13. 

Petition to set aside the election of the respondents to 
the office of councillor for the Heaton Norris ward of 
the borough of Stockport. 

The petitioners, wno were three in number, and the 
respondents, who were also three in number, were can- 
didates at the above election. Three councillors were to 
be elected. 

The nomination papers of the petitioners were handed 
in at the proper time, and were in all respects regular 
except that the register number of Geor^ Chapman, 
who had subscribed each of the nonunation pa{>ers as 
seconder, was inserted as 695 instead of 704. Objection 
to the nomination papers of the petitioners was made to 
the mayor, who allowed the objection, and declared the 
respondents duly elected as being the only candidates 
for the said ward. 

From this decision the appeal was now brought. 

Sir H, James {Eopwood and Aspland with him) for 
the petitioners. 

Edward Clarke {Morton Daniel vnth him) for the re- 
spondents. 

The OouKT (Gbovb, J., and Lopbs, J.) held that 
Schedule 1, Form 2, in liie Municipal Elections Act, 
1875 (38 & 39 Vict, c. 40^, s. 1, by which 'the 
number on the burgess roll of the burgess subscribing ' is 
to be inserted, had not been sufficiently complied with, 
and that the nomination papers of the petitioners were 
therefore invalid. 

Judgment for the respondents. 



Common Pleas DivisionA Be West Bbomwioh School 
April 2Q. J Board. 

Elementary Education Acts, 1870 ^ 1873 (33 <J- 34 
Vict, c, 75 ; 36 (J- 37 Vict, c. 86)^School Board Elec- 
tion — Mode of questioning Election — Ballot Act, 1872 
(S5 (J- 30 Vict. c. SS)^Corrupt Practices Municipal 
Act, 1872 (85 * 86 Vict. c. 60). 

Wills {Anstie with him) applied to remove a petition 
off the file, which had been presented under the Oorrunt 
Practices Municipal Act^ 1872 (35 & 36 Vict. c. 60), 



sgainst aa election to a school boaxd, <m th» groiiii^ 
thst that Act did not apply to school boaid e^joc^ioaA, 

By section 33 of the Elemeotair Edncatioii Act, 28T0 
(33 & 34 Vict c. 75), any question as to the xighiof 
any person to act as a member of a school bcMud undtt 
the Act, may be determined by the Edocatioa De- 
partment, and their order so determining' it is to 
be final. The Elementary Education Act, 1873 (36 & 
37 Vict. c. 86) by its second schedule, whidi 
is made part of that Act, declares that ' the Ballot Act, 

1872, shall apply to the case of the election of a 8choc2 
board in like manner as if the providons thereof were 
therein enacted with the substitution of ** school board 
election " for '' municipid election.*' ' In 1872, tbere was 
passed not only the Ballot Act, 1872, which relates to 
municipal elections, but also the Corrupt Praeticea Mmd- 
cipal Act, 1872 (35 & 36 Vict c. 60) ; and br aabaecticm 
2 of section 2 of that last Act it is enacted that that Act 
shall ' be construed as one with the Acts for the time 
being in force relating to boroughs and to elections in 
boroughs.' 

It was argued by Jeune, in opposition to the applies- 
tion to remove the petition in this case, that the effect 
of that subsection 2 was to incorporate the Ballot Act 
with the Corrupt Practices Municipal Act, 1872 ; and 
that, therefore, when the Elementary Education Act, 

1873, applied tiie Ballot Act to a school board election, 
it also applied the Corrupt Practices Municipal Act, 
1872. 

The CouBT (Lord ColbbidgbJO.J., and Geoyb, J.) 
held that as section 33 of the Elementary Education 
Act, 1870, had not been repealed, the proper mode of 
disputing the election was by reference to the Education 
Department, and not by petition imder the Coirapt 
Practices Municipal Act -, and the petition was ordered to 
be taken off the nle. 

Application granted. 



Thb Citt of Manghssher. 



Probate, Divorce, and 
Admiralty Division, 

James, L. J. 

Baggallat, L.J. 

Bbamwell, L.J. 

April 23. 

Costs^CoUisionr^Both Ships in FauU, 

This was an appeal from an order of Sir R. Philu- 
MORB giving the costs of an action, brought by the 
owners of cargo on board a ship named the Moselle, 
against the City of Manchester, to the nlaintifb. 

Both slupe mid been found to be in mult; so that the 
plaintiffs, according to the Admiralty rale, could only 
recover half their damages. 

Sir R. Phillimore, foUowi^ what was dene m the 
case of the Milan (81 Law J. Rep. Adm. 105), ffavt 
them their costs of the action. The case is leported 49 
Law J. Rep. Adm. 70. 

The City of Manchester appealed. 

Butt and Clarkson for the appellants. 

Phillimore and Stubbs, for tbe respondents, waived 
any objection, on the ground that it was an application 
for costs. 

Their Lordships considered that the appeal was a 
proper one, a question of principlB being involved in 
it ; reversed the decision in the Court below ; and held 
that the plaintiffs were not entitied to the costs. 
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Court of Appeal. 

Jambs, ii.J. 
Baggallat, L.J. 
Bramwsll, L.J. 
April 17, 20, 27. 



[ J. W. Thobl£t*8 Cattle Food 
Company v. Massam. Massam 
V. J. W. Thoblei's Cattle 
Food Compact. 



Jtival Traders — Lihdlom Circular — Article of Commerce 
— Bight to use original Maker^s Name^ Injunction, 

These were two appeals, both from deciaions of 
Mauns, V.C. 

The first action was brought by the company to re- 
Btnda the defendants, the executors of the late Joseph 
Thorley, from representing, in their advertisements and 
circulars, that they alone were possessed of the secret for 
compounding the condiment known as * Thorley s Food 
for Cattle,' and that the cattle food mnnafactured and 
sold by the company was a spurious article, and not com- 
pounded in accordance with the true recipe. 

The second action was by the executors of the late 
Joseph Thorley to restrain the company from represent- 
ing any cattle food manufactured and sold by them as 
the cattle food manufactured and sold by the late Joseph 
Thorley, or that they were in any way the successors to 
the business formerly carried on by the late Joseph 
Thorley. 

It appeared that J. W. Thorley, who had given his 

YOL. XT. 



name to the company, was the brother of the lata Joseph 
Thorley ; that both brothers knew the secret lor 
compounding the cattle food ; that Joseph Thorley had 
for many years employed his brother to assist him in his 
business ; that Joseph Thorley by his will directed his 
executors to carry on his business ; that on the death of 
Joseph Thorley, J. W. Thorley, who had some eigrht 
^ears previously left his brother's service, was induced to 
join in getting up the company; and that the cattle 
food manufactured by the company was substantially 
the same as that manufactured by Joseph Thorley. 

The circular complained of by the company was as 
follows: 'Caution. Thorley 's Food for Cattle. Thu 
public, and in particular farmers, graziers, dealers, and 
others, purchasing this world-famed food, are warned 
that any food for cattle purporting to bo Thorley*s Food 
for Cattle, and not signea with the name ''Joseph 
Thorley,'' is not the manufacture of this establishment, 
carrying on business as Joseph Thorley, the proprietors 
of which are alone possessed of the secret for compound- 
ing that famous condiment' 

The Vice-Chancellor b}ld, in the first action, that 
this circular was a libel, and that the company were 
entitled to the injunction they claimed; and, in the 
second action, that the plaintiffs' evidence failed to show 
that the company had represented they were thd suc- 
cessors to, or were carrying on the business of, the late 
Joseph Thorley. ^.^^.^^^ ^^ \^OOg IC 
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The executors appealed against both decisions. 
Mr, Glane and Mr. Nalder for the appellants. 
Mr, Htggins and Mr, Totonsend for the respondents. 

Their Lobdbhips dismissed the appeal in the first 
action with costs, heing of opinion that the cirottlar, in 
stating that the executors alone possessed the secret, had 
{[one too far, and was clearly libellous. As to the appeal 
in the second action, their lordships held that, on the 
evidence, the appellants were entitled to an injunction. 
Also the compan Y had no right to use the term ' Thorlej's 
Food for Oattle,'^ for that term meant the article which 
had been made by Joseph Thorley, and which was now 
made by his executors. The term had not come to mean 
simnly an ' article of commerce/ but indicated the par- 
ticular article which came from a particular manufactory. 



Court of Appeal. 

JXBSBL, M.R. 

Baqoallat, L. J. 

Bbaxwell, L. J. 

April 28. 



-Martako v. Mann. 



Married Woman — Next Friend^Security for Coits — 
Order XVI., Bule S—Practiee. 

A married woman, the tenant for life under her 
marriage settlement, commenced an action by a next 
friend against the surviving trustee of the settiement, 
and the executors of a deceused trustee, for an account 
of the trust funds. 

The defendant executors consented to the appointment 
of a receiver. Immediately afterwards they applied by 
summons that the next friend should give security for 
<C0Bts, alleging that they had only then ascertained that 
she was a pauper. 

Baoon, V.O., dismissed the apnlication, on the ground 
that the matter was governed oy the old practice in 
Ohancery; and that, as the executors had taken a 
material step in the action by consenting to the appoint- 
ment of a receiver, they had waived their ngnt to 
security for costs. 

The executors appealed. 

Mr. Hemming and Mr, Porter for the appellants. 

Mr. T. A, Roberts for the plaintiffs in the action. 

Their Lordships directed the writ to be amended by 
striking out the name of the next friend, and leaving 
the married ladv to sue alone. Their lordships also in- 
timated that the old practice, both in Ghancerv and 
at common law, which required the application wr se- 
curity for costs to be made at the earliest possible 
moment, and before a material step in the action had 
been taken, was abrogated by the new Judicature Rules, 
under which the Court had a judicial discretion to allow 
a married woman to sue alone, with or without giving 
security for costs, and to direct a next friend, in a 
proper case, to give sectpity for costs at any time. 



Rbgina V, The Swindon Nsw 
Town Local Boabd. 



Court of Appeal, \ 

Lord Coleridge, O.J. 

Brett, L. J. 

Cotton, L.J. 

Dec. 6, 1879. 

April 80, 1880. 

Practice — Case stated by inferior Court — Appeal 
from Judgment of Divisional Court — Leave to appeal 
-^Judicature Act, 1873, s, 46 ; Public Health Act, 
1876 (38 ^ 30 Vict. c. 65), s. 269, subs. 7, 

Appeal from the Queen's Bench' Division. 

Case stated by Quarter Sessions under section 269, sub- 
section 7. of the Public Health Act, 1876, for the de- 
termination of a superior Court. 

The case was argued and decided in the Queen's Bench 
Division, 48 Law J. Rep. M.C. 119, when judgment 
was given in favour of the local boaid, who were the 
respondents. No leave to appeal was given. 

The prosecutor appealed. 

Mr. MeUor and Mr, Goldney, for the respondents, 
took a preliminary objection, and contended that the 
case, on application to the Queen's Bench Division, being 



stated under subsection 7 of section 269 of the Public 
Health Act, 1876, came within the provisions of section 
46 of the Judicature Act, 1873 ; and that, as no leave to 
appeal was given, the determination of the Divisional 
Cfourt was hnal. 

Mr, Ouirles and Mr. RavenhiU, for the appellant, con- 
tended that the case was not within section 46 of the 
Judicature Act. 

Their Lordships, having taken time to consider, dis- 
missed the appeal ; holding that it was an appeal from an 
inferior Court within section 46, and that, as no leave to 
appeal had been given, the detemunation of the Divi- 
sional Court must be final. 



Court of Appeal. "1 
Jambs, L.J. The Canadian Land RiCLAiicixe 

BaGGALLAT,L.J. - AND CoLONISINO COMPANY (Ll- 
BbAMWSLL, L.J. MITBD). 

April 24. MayL^ 

Companies Act, 1862, «. 166— ^c^tn^ as Director without 
Qualification — Misfeasance. 

This was an appeal from an order of Jbssel, M.R., 
made upon summons, directing two persons, Coventry 
and Dixon, to pay each the sum of 60W. by way of com- 
pensation in respect of their misfeasance in acting as 
directors without being duly qualified (see ante, p. 10). 

Mr, Davey and Mr, Buckley for Coventry. 

Mr, William Pearson for Dixon. 

Mr. Ince and Mr. Seward Price for the liquidator. 

Their Lordships allowed the appeal ; being of opinion 
that section 166 did not constitute or create any new 
right or new liability, but a mere machinery for the 
more complete and speedy enforcement of rights and 
remedies in the winding up of a company that could be 
given by the ordinary procedure; and that, to apj^r 
that section, it was necessary to show something wnicn 
would enable the company, if a going conoem, to bring 
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an action according to the ordinary procedure. The 
misfeasance mentioned in the section must he some act 
e^niraleiit to a hreach of trust, and resulting in a pecu- 
niaiT loss to the company. Here there was no damnge 
to the company whicn was the legal result from any act 
or omission of the anpellants: and, accordingly, the 
appeal must he allowed. 



HIGH COURT OF JUSTICE. 



V 



HANDLER l\ PoCOCK. 



Chancery Dtntion. 

Jbbsbl, M.K. 

April 20. 

Settlement of JReal Estate subject to Power of Sale — 
General Power of Appointment by Will — iSale and 
Reinvestment in Personalty — Appointment of ^ all 
my personal Estate '--Wills Act, ss. 1, 27. 

Ldind was settled to the use, in events which happened, 
of such persons as Ann Brown should hy will appoint, 
with remainder, in default of appointment, to the use of 
Edward Lee and his heirs. The settlement contained a 
power for the trustees to sell the land, the proceeds to 
De laid out in the purchase of other land to be settled to 
the same uses ; and, in the meantime, to be invested in 
Oovemment and other securities, and the income of 
such investment to be paid to the persons to whom the 
rents of the purchased land would be payable were such 
purchase then actually made. 

Tn 1855 the settled real estate was sold, and the pro- 
ceeds invested in Consols, and they remained so invested 
at the death of Ann Brown. 

Ann Brown, by her will, made in 1875, gave legacies 
to the amount of 30,000/., appointed the defendants her 
executors, and bequeathed all the residue of her personal 
estate and effects whatsoever to two persons absolutely. 
Her personal estate, exclusive of the Consols, was under 
e,00(&. 

The plaintiff, who derived title from Edward Lee, 
claimed the Consols as representing the land to which he 
was entitled in default of appointment of it by Ann 
Brown. The defendants demurred to his statement of 
claim. 

Mr. Davey and Mr. Rigby for the demurrer. 

Mr. Chitty and Mr. J. O. Wood for the plaintiff. 

The Master op the Rolls held that the will of 
Ann Brown operated, ^dth respect to the Consols, as an 
execution of tne power of appointment given to her by 
the settlement ; and allowed the demurrer. 



Chancery Dimsion. 1 

j£S8EL, M.R. \ Ward v. Ward. 
May 1. J 

Settlement — Tnutt to pay Annuity to Husband and Wife 
—Claim of Creditor of Husband to Whole, 

Under an ante-nuptial settlement trustees were in 
receipt of an annuity upon trust, to pay the same to the 
hnsband and wife during their joint Uvea. 

Judgment creditors of the husband had obtained an 
order nisi for an attachment of the whole annuity ; and, 
0a tlie application to make the order absolute, the wife 



asserted her right to have half the annuity paid to her, 
or to have a settlement thereout made upon her. 

Mr. Chitty and Mr. Slock for the judgment creditors. 

Mr. Ince and Mr. Nalder for the trustee and wife. 

The PIASTER OF THE KoLLs was of opinion that the 
husband was entitled to receive the whole annuity, and 
ordered the same to be paid to the judgment creditors 
until their claim was satisfied. 



f Division. 1 
L, M.R. Y 
iy3. J 



Chancery Division. ' 
Jessel, 
May; 



Re Financial Corporation. 
Goodson's Claik. 



Financial Company — Power to take Shares in other 
Companies — Memorandum of Association. 

Goodson was the registered owner of shares in the 
Regent*s Canal Ironworks Company, and, as such, had 
had to pay calls on his shares. This was a summbns by 
him asking that the amount of such calls might be re- 
paid to him out of the funds of the Financial Corporation, 
he alleging that he had held the shares as trustee foi* the 
corporation. One question was, whether the corporation 
were capable of holding shares in another company P 
The memorandum of asaociation stated that the Financial 
Corporation was formed for the purpose of (inter alia) 
' undertaking, assisting, and participating in financial, 
commercial, and industrial operations and undertakings, 
both in England and abroad, and both singly or in 
connection with other persons, firms, companies, and cor- 
porations, and as well as principal as agent.' 

Mr. Davey and Mr. Romer were for the summons. 

Mr. Chitty and Mr. W. Renshaw, contrH. 

The Master op the Rolls held that the words set 
out above empowered the Financial Corporation to hold 
shares in other companies. 



oery Division. 1 
XINS, V.C. J- 
May 1. J 



Re The West of England Bank. 
Ex parte Booker. 



Bankers — Ordinary Business— Deed of Settlement — 
' UUra Vires: 

Adjourned siunmons. 

This was a claim by Mrs. Booker to be admitted as a 
creditor against the assets of the bank for the sum of 
18,000^., the estimated value of a gnarantee given to her 
by the bank. 

In the year 1876 Mrs. Booker, at the request of the 
bank, joined in conveying certain property, in which she 
was interested, to T. W. Booker & Co. (Limited), in 
consideration of having eighteen debentures of 1,000/. 
each of T. W. Booker & Co. transferred to her, it being 
part of the arrangement that the bank should guarantee 
the payment of the interest on these debentuns under 
their common seal. The main question in argument was 
whether the ffiving of such a guarantee formed part of 
the ordinary business of a banker. 

Mr. Higgins and Mr. Maenaghten appeared in sup- 
port of the summons. 

Mr. Glasse and Mr.* Romer for the official liquidator 
of the bank. Jigitized by V^OO 

Malins, V.C, said it was pkdn that, in the year 1876, 
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the firm of T. W. Booker & Oo, were largely indebted 
to the bank, and that the bank had the power of dis- 
posingr of these debentures a$ they thought tit. The 
Dank had directed the transfer of certain debentures to 
Mrs. Fk)oker, and had guaranteed to her the payment of 
the interest. Under their deed of settlement the directors 
were empowered to transact every kind of banking busi- 
ness, and to act in such manner as might appear to them 
best calculated to promote the welfare of the bank. 
Therefore, looking at the whole transaction, the guarant e 
WAS within the scope of their authority, and must be 
lield to be binding upon the bank. 



AprU 14, 16, 20, 29. J "^^^^ ^ ^^• 

Patent -^Infririffement — Custom House Agents^ Ptaetice 
— AmendTTient at Hearing, 

This was an action to restrain the defendants from 
infringing the plaintiffs* patent right in a substance 
named 'safety powder or dynamite.' The invention 
consisted in rendering nitro-gljcerine insensible to shocks 
by absorption in porous unezplosive substances. 

The statement of claim alleged that the defendants 
had purchased fromKrebs & Go., of Cologne, a substance 
called lithofracteur (which was identical with the plain- 
tifTs* patented substance), and below Gravesend tran- 
shipped this lithofracteur from the German Tessel to 
ships which sailed to Australia, where the lithofracteur 
was sold on behalf of the defendants *, and at the hearing 
it was contended that this transhipment amounted to a 
user or putting in practice of the plaintiffs* invention. 

On the evidence, it appeared that the defendants were 
not the importers, but only acted as custom house agents 
in clearing the lithofracteur on behalf of Krebs & Co., 
who had a magazine in Essex, to which the goods had 
been removed ; and that the defendants had no interest 
whatever in the lithofracteur. 

On this evidence having been given — 

Mr, Aston and Mr, Cutler asked leave to amend, so 
as to charge the defendants with the new user shown by 
their eTidence. They could not be prejudiced by charg- 
ing them with acts which they must have known. 

Sir H Jackson and Mr, Goodeve for the defendants. 

Bacox, V.C, said that the amendment must be 
allowed, so that a decision could be given on the facts 
now in evidence— viz. that the defendmts were not the 
importers, but had acted as agents of Krebs & Co. in 
dealing with the lithofracteur. The plaintiffs would 
have leave to amend their statement of claim, but not to 
adduce further evidence. The defendants might put in 
a further defence, and adduce evidence in support of it. 
Costs to be reserved. 

On April 20 the cause came on again on the amended 
pleMlings, by which the defendants were charged with 
infringing the plaintiffs* patent by acting as agents for 
Krebs & Co. as aforesaid. 

Mr, Aston and Mr, Cutler for the plaintiffs. 

Sir H, Jackson and Mr, Gooievz for the defendants. 

Mr, Aston in reply. 

Cur, ado, vuit. 



Bacow, V.C. (April 29), said that, baving regard to 
the nature of this invention, it was impossible to tnn- 
ship or otherwise handle any substance made^ mceonding 
to the invention without using or putting in practioe 
such iuTention ; that the defendants, by ^/roconaf the 
delivery from shipboard at Krebs & Co. s m a g a r me of 
lithofracteur, had accordingly infringed the ]ilainti&' 
patent ; and the plaintiffs were entitled to an injunction, 
with costs. 



\" 



re Tatloe's Settled Estates. 



Chancery Division, 

Hall, V.C. 

April 30. 

Practice-Settled Estates Act, 1377, $, 30— Fcwth of 
Order for interim Investment, 

This was an ordinary petition for sale under the 
Settled Estates Act. 

The prayer of the petition asked that the trustees of 
the settlement might be authorised to invest the proceeds 
of sale in one or more of certain specitied investments 
(being investments proper in the case of cash under the 
control of the Court), with power to vary such invest- 
ments. The only question was, whether under the above 
section the Cotirt had power to make an order in suck 
form, or whether the order must not specify the par- 
ticular investment or investments of the fund. Refer- 
ence was made to ' Seton on Decrees,* 4th ed., p. 1496, 
Addenda, p. 1680. 

Mr, Whateley for the petitioner. 

Mr, Bunting for the trustees. 

Hall, V.C, declined to make the order as asked ; bat 
directed that the particular investment should be specified 
in the order. 



*ery Division, 1 r^ 
iLL,V.C. K** 
7. May 3. J 



re Fleetwood. Sidgrbavis 
V, Bbeweb. 



Chancery Division, 

Hall, 
April ' 

Will --^ Revocation — Codicil declaring Trust — Parol 
Evidence to ascertain Objects of Trust^^ All my Per- 
sunaUy, such as Cash, Furniture, ^-c* 

The testatrix in this action having executed a will 
and three codicils, executed a fourth codicil (dated 
September 24, 1877), as follows : * I bequeath and leave 
to J. Beaumont, to whom I have willed my landed pro- 
perty, aU my personalty, such as cash, furniture, &c., to 
DO applied as I have requested him to do.' There was a 
memorandum in writing (not sijyned by the testatrix, 
nor proved to have been produced to her) showing the 
alterations of the will ana three codicils, intended by the 
testatrix to be made by the fourth codicil -, and J. Beau- 
mont gave evidence, by affidavit, in the action, proving 
that the memorandum expressed the intention of the 
testatrix as communicated to him by her, Tlie conten- 
tions raised were (1) that the fourth codicil did not 
operate as a revocation of the will and three codicils as 
to all the personal estate of the testatrix, but only as 
to cash, furniture, and articles ejusdem generis ; (2) that 
the codicU, not containing any effectual disposition of the 
beneficial interest in the property comprised in it, did 
not, in any way, revoke the will and three codicils ; (3) 
that the codicil created a trust, which trust could b^ 
and was, effectually made^^t^tj^jth|j^|^|gr^^ ; (4) 
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tliat the codicil created a truat ; but that, the parol eyi- 
deuce being inadmissible, the next of kin took. 

Mr, Kekewich and Mr, NoHhmore Lmorence for the 
plaintiffs. 

Mr. CroMley, Mr. W. Pearion and Mr. Giffard, Mr. 
Ingle Jai/ce, Mr, Graham Haitinga and Mr. Tweedy ^ and 
Mr. JRawUns for the defendants. 

Car. adv. vuU, 

Majr 3.— Hall, V.C.,held, first, thatthe fourth codicil 
comprised all the personal estate of the testatrix, and 
was an effectual revocation of the will and three codicils ; 
and, secondly (after a full examination of the authorities), 
that the parol evidence was admissible, and that J. 
Beaumont was a trustee to carry out the will and three 
Codicils, with the alterations specified in his affidavit. 

Chancery DtvUion, ] 

FtLY.J. VOavkv. Oavb. 
April 21, 22, 23. J 

Breach of Truit-^Mortgage—Pi-ioritieB—Noiice'^ Agent 
—Fraud. 

Oh. W. Cave, a solicitor, bacame bj survivorship the 
sole trustee of the marriage settlement of his brother, 
F. Cave. Some of the trust funds were applied in the 
purchase of land which was conveyed to F. Cave, in fee. 
A legal mortgage was executed, by F. Cave, of this land 
to P. Chaplin to secure a sum of money lent, and further 
advances in that transaction. Ch. W. Cave acted as 
solicitor for Chaplin, the mortgagee. F, Cave executed 
successive equitable mortgages of the land to other 
persons. When CJhaplin advanced the kst 600/. secured 
bv his mortgage, he had notice of the first of the equit- 
able mortgages, which was given, to secure 1 ,800/., to one 
White. 

This was an action by the infant children of F. 
Gave^ who were interested in funds subject to his 
marriage settlement, and they claimed to follow the 
trust money into the land in which it had been invested, 
and to have priority over the various incumbrancers. One 
question ^as between the plaintiffs and Chaplin, whether 
be was to be taken to have had notice of their right 
because he employed as his solicitor in the trans- 
action a person who knew what the circumstances 
were; ana that, therefore, Chaplin lost his right 
to be protected by the legal estate. There was also 
a question between the pltuntiffs and the puisne 
mortgagees, whether these equitable interests were of a 
higher order than the plaintiffs' ; and whether, conse- 
quently, they were to rank before the lien of the trust 
eetate as their charges on the land. 

Mr, Cookson and Mr, Everitt for the plaintiffd. 

Mr. Fiicher and Mr. Cochran for Chaplin. 

Mr, Marrison and Mr. Warmingion, Mr. North and 
Mr. M*Swinney, Mr. JRomer, Mr. T. L. WilUmony and 
Mr. Bethdj and Mr. Etherington for other defendants. 

Fbt, J., held that Ch. W. Cave had acted in such a 
manner in the matter that his knowledge would not be 
imputed to hia principal, Chaplin, who was therefore 
entitled to priority ; that, as between the plaintiffs and 
the equitable mortgagees, the maxim quiprtor est tempore 
potior ed jure was applicable, and they were to rank 
subsequently to the plaintiffs; and, as Chaplin had ad- 
Tanced 500^. after he had notice of 1,800/. oeing secured 



to White, Chaplin's 600/. was to be postponed to the 
1,800/. and interest ; and that the plaintiffs to that ex- 
tent stood in White's place, and had priority over the 
600/. 



Chancery Dimion. 1 

Fbt, J. \ Davis v. ABTiKGSTAtL. 
AprU 30. May 1. J 

Auctioneer— Liability for Goods received for Sale» 

This was an action by a married woman against auc- 
tioneers who had beei;i emploved by the plaintiff's house 
to sell goods to which the plaintiff' was entitled as her 
separate property. The goods were placed in a ware- 
house hired for the purpose, and there put up for sale by 
auction. Some of the goods were not sold ; they were 
taken away by the plaintiff^s husband. 

A question in the action was whether the auctioneers 
were liable for the value of the whole of the goods, or 
only those sold. 

Mr. Cookeon and Mr. MLaren for the plaintiff. 

Mr. Watson for the phdntiff's husband ; and 

Mr, North and Mr, Simtnonds for the auctioneers. 

Frt, J., held, on the authority of WUliams v. Williams, 
2 11. Bl., that though the sale took place on premises 
not belonging to the auctioneers for the purpose of the 
sale, they received possession of the goods with an in- 
terest, and were Uaole for the whole of the goods. 



QiLsen^s Bench Division. 1 tt'.^„«.^«-.„ ^ -Pr/^B-rva 
April 30. 1 ^ ^»*^<>»^= ''• Pickles. 

Bankruptcy — Liquidation by Arrangement — Fraudulent 
Omission of Name of Creditor from Statement of 
2)«W»— 82 (J- 33 Vict. c. 71 (Bankruptcy Act, 1869), 
ss. 49, 126, 127. 

Action for money lent by plaintiff to defendant ; in 
answer to which the latter set up an order of discharge 
granted after a liquidation bv arrangement which hsid 
been entered upon subsequently to the incurring of the 
debt. 

The County Court judge, before whom the action waa 
tried, upon proof that the debtor (the defendant) had 
firauddently omitted to insert plaintiff's debt in the list 
of creditors, gave judgment for the plaintiff; holding 
that the order of discharge did not release the debtor by 
virtue of section 49 of the Bankruptcy Act, 1809, there 
being fraud within section 127 of the same Act. 

On appeal from this decision by motion— 

Forbes showed cause. 

CrumpjSoT the defendant, supported the rule. 

The ComsiT (Lush, J., and Field, J.) allowed the 
appeal ; and held that, having obtained a certificate of 
discharge after liquidation, the debtor was entitled to 
plead it as a defence to the action, notwithstanding his 
naving fraudulently omitted the plaintifi''B name from 
the list of creditors. The exceptions in section 49 apply 
only to cases where the debt has been incurred by fhiud, 
or where forbearance of the debt has been obtamed by 
fraud ; and section 127 applies only to proceedings in the 
Court of Bankruptcy. Digitized by VJ% 

Bute absolute. 
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Queen^s Bench Divman. J ^^^J" L^i^^^l^f^^Zlt^Z 
^*y ^* 1 Local Boabd). 

Public Health — Election of Members of Local Board — 
Disqualification of Member — Lease of Sewage Farm 
to Member— 98 ^ 89 Vifft. c. 65 (PubUc HedUh Act, 
1875), M. 27 ^ 29, and Schedule IL, Rule 64 

This was a rule for a mandamus to the returning 
^officer of the local board of health for Altrincham, 
t»mman<ling him to certify Mr. John Newton aa haying 
l)een elected a member of the local board at an election 
of four members held on April 8. 

^ It appeared that Mr. Newton stood third on the list of 
eight candidates for the four yacancies ) but the return- 
ing officer onW certified the first two to be elected, 
thinking that Mr. Newton was disqualified by reason of 
his haymg a contract with the local board to take the 
sewacre. As to this, the facts were that the local 
board held on lease certain land for the disposal of their 
sewage, as authorised by section 27 of the Public Health 
Act, 1875 ; and they hiad demised such land to Newton 
for five years, from September, 1870, at a fixed rent, he 
coyenanting to cultivate it as a sewage farm, and to use 
all the sewage to be supplied upon the farm, and the 
board covenanting to deliyer on the land all the sewage 
made in the distnct 

Kule 64, Schedule XL, of the Public Health Act, 
1875, says that ' any memb^ who accepts or holds any 
office or place of profit under the local board of which 
he is a member, or in any manner is concerned in any 
bargain or contract entered into by such board, or par- 
ticipates in the profit thereof or of any work done under 
the authority of this Act in or for the district, shall, 
except in the cases next hereinafter provided, cease to be 
such member, and his office as such shall thereupon 
become yacaut. Provided that no member shall vacate 
his office by reason of his being interested in the sale 
or lease of any lands or in any loan to the local board.' 

Lumley Smith and L, A. Russell showed cause. 

J2. S. Wright in support of the rule. 

The GouBT (LvdH, J., and Field, J.) made the rule 
absolute for a mandamus ; holding that Mr. Newton was 
within the proviso to the above rule, which was to be 
construed with reference to section 29 of the Act, by 
which power is conferred on the local authority to deal 
with any lands held by them for the pur{)ose of distri- 
buting sewage by leasing the same for agricultural pur- 
poses. 

Rule absolute. 



^'fl^'^'^'^i^'^' Ihordbb (Appellant) v, 
^ '^f *4 "^ J ^"^ (Respondent). 

Sale of Food and Drugs Act, 1876, s. Q-^Adulteraied 
Artide— Inspector acting by Deputy— Information. 

Case stated under 20 & 21 Vict. c. 43. 

The respondent was summoned, upon an information 
laid by the appellant, the inspector appointed under the 
Sale of Food and Drugs Act, 1875 (38 & 39 Vict. c. 63, 
9. 6), for haying sold, to the prejudice of one Toy, the 
purchaser, certain cofiee which was not of the nature 
and quality of the article demanded by such purchaser. 



It anpeared that Toy went as the appellant*B asastant, 
and asKed for two ounces of the best coffee, for which he 
paid 2 id. On being analysed, the coffee purchased was 
found to contain a large proportion of chicory. 

The justices dismissed the information, on the gioundf 
amongst others, that, the proceedings having been insti- 
tuted by the appellant in his official capacity, he, and not 
Toy, should have personally dealt with the coffee. 

A, R. t/i?//' appeared for the appellant. 

The respondent did not appear. 

Tlie Court (Lusn, J., and Field, J.) held that Toy 
might be treated as an ordinary purchaser ; and that, 
upon the above facts, the justices nad acted wron^y in 
dismissing the information. 

Cftse remOted. 



Queen*s Bench Division, 1 Spear (Appellant) r. The 
{Magistrates^ Que,) V Bodmin Union (Rebpond- 
May 4. J ents). 

Poor Rate^^Liabilitf/ to be rated— Mar Jcet— Occupier of 
Stall. 

The appellant rented a stall in Bodmin market, year 
by year, at ft rent payable weekly. It appeared that the 
stall in question had been put up to auction, and was 
bought by the appellant and used oy him on market days. 
It was the third stall from the gate of the market, but 
was capable of being removed, and there was no agree- 
ment that it should always stand on the same identical 
spot. 

The q^uestion raised was whether there was any such 
occupation of the stall as rendered the appellant liable to 
be rated under 43 Eliz. c. 2. 

Pitt Lewis for the appellant. 

Petheram for the respondents. 

The Court (Lush, J., and Field, J.) held that the 
appellant was not rateable, haying acquired only the right 



to a given stall in a ^ven row, and not the right' to 
place one on any definite portion of ground. 

Judgment for the t^peUant, 



Common Pleas Division. 1 The Shankun Local Board 
April 30. J V. Miller. 

Public Health Act, 1875, ss. 150, 2S7--Notice of Appor- 
tionment — Opportunities for Inspection of IHans. 

Special case on appeal from the Oounty Court of 
Hampshire. ^ 

The plaintiffs sued for the proportion of expenses 
payable oy the defendant as owner of premises abutting 
on a street paved, &c., by the plaint^, under the 
powers of the Public Health Act, 1875. Previous to 
the service of the necessary notices reauiring the de- 
fendant to paye, &c., a plan, in accordance with the 
terms of section 150 of the Act, had been deposited at 
the offices of the plalntifis, to which access could be had 
on Mondays and Thursdays, from 10 till a The 
defendant naving failed to comply with the notice to 
pave, &c., the plalntifis themselveA executed the works, 
and served on the defendant a notice of i^iportionment 
4n respect of expenses incurred by the plaintiflb in 
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paying; &c., certain streets called Osborne Hoad and 
PalmeTSton Bead upon which certain premises of which 
jon are the owner abut.' No notice of an intention to 
dispute the apportionment was given by the defendant 
within three months of the service of the notice, in 
aooardaooe with section 267. The County Oonrt judge 
gftve jadgmeot for the defendant on tho grounds that 
the apportionment, being an apportionment of the ex- 
penses incurred in repairing more roads than one, was 
Dad in law ; and that the opportunities aftbrded to the 
defendant of inspecting the documents deposited were 
not, in his opinion, reasonable. 

Archibald for the plaintiffs. 

J, F, Clerk for the defendant. 

The OouBT (Dehkan, J., and Lopes, J.) reversed the 
dedsion of the Oonnty Court judge ; holding that, the 
three months indicated by section 267 having elapsed, 
it was too late to dispute the apportionment; and that 
the opportunities for inspection of the documents, 
directed by section 160, were not a condition precedent 
to the validity of the apportionment. 

Judgment for the plainttfi. 



I WAT OOMPAWT. 



April 80. 



Carrien^Bailway and Canal Traffic Ad (17 4* 18 VicL 
c. 31), 8, 7— Limit of Liability, 

Appeal from the County Court of Hertfordshire. 

The plaintiff delivered a rant to the defendants, to be 
carried on their railway from Aylesbury to Kings 
Langley. On the journey, the ram was injured through 
the negligence of the defendants* servants. No contract 
in writing for the carriage of the ram was signed by the 
plaintiff, nor was any declaration of value made by the 
plaintiff. On the back of the consignment note were 
certain special conditions, limiting the liability of the de- 
fendants — in the case of sheep to 21, per head — but this 
note was not signed by the plaintiff. 

The jplaintiff claimed 102. for the injury to the ram ^ 
the defendants paid 2/. into Court, and contended that 
they were not liable for more than that amount by 
virtue of the proviso contained in section 7 of the Rail- 
way and Canal Traffic Act ([17 & 18 Vict. c. 31), by 
which the limit of their liability for loss or injury, in the 
ease of a pig or sheep, is 21., * unless the person sending 
or delivering the same shidl, at the time of the delivery, 
declare them to be of higher value, in which case the 
company may charge a reasonable percentage on the ex- 
cess of value above the limited sum to be paid in addi- 
tion to the ordinary charge.' 

The County Court judge having given judgment for 
the plaintiff for the full amount, the defendants moved, 
under section 6 of the County Court Act (38 & 39 
Vict. c. 60), and obtained a rule nisi to set aside the 
judgment and enter judgment for the defendants ; against 
which 

Hon, R, Grosvenor showed cause, and contended that 
all the parts of section 7 were to be read together ; and 
any conditions limiting the liability of the company 
must be embodied in a written contract, signed by the 
consignor, in accordance with Peek v. The North 
Stafordshire JRailway Company, 32 Law J. Hep. Q.B, 



241 ; and that, in the absence of such written contract, 
the common law liability of the company attached. 

Sutton, for the defendants, was not called upon. 

The CoTTRT (Denmak, J., and Lopes, J.) gave jadg- 
ment for the defendants ; holding that the proviso of 
section 7 was a substantive enactment, which, in the 
absence of any declaration of value, limited the common 
law liability of the company without requiring a special 
contract. 

Hule absolute. 



Common Pleas Division, 1 Taylor v. WKean and 
May 3. J Akotheb. 

BUI of Sale^Sale of Stock in Trade^Trover, 

One Base, a draper, as a security for money borrowed, 
gave a bill of sale of (inter aHa) all his stock in trade to 
the plaintiff, and by the terms of such bill of sale the 
money borrowed was to be repaid, on demand, at any 
time ; and, until default, it was to be lawful for Bass to 
hold and make use of the goods without hindruice of the 
plaintiff. The bill of sale was never registered ; and, 
before demand by the plaintiff, the defendants purchased 
all the stock in trade of Bass, who then absconded. 

In an action of trover for such goods by the plaintiff 
against t^e defendants, the jury-found that Bass sold the 
goods fraudulentiy, and not in the ordinary way of his 
business ; but that the defendants did not know of this, 
and bought them bona fide. Thereupon Lopes, J., at the 
trial directed a verdict to be entered for the plaintiff. 
A rule nisi was afterwards obtained for a new trial, 
against which 

D. Kingrford showed cause. 

Oppenheim in support of the rule. 

The CoiTRT (Lord Colebidoe, C. J., and Denman, J.) 
held that the direction of the learned judge at the trial 
was right, since the goods were the nlaintiff's, and Bass 
had no right to sell them except in tne ordinary way of 
his business, which, according to the tinding of the jury, 
he had not done in the present case« 

Rule discharged. 

Probate, Divorce, and 1 
Admiralty Division, >The Hjeichbtt. 
May 4. J 

Towage — Dday — Payment of extra Sum, 

This was a claim by the tug Vivid for a sum in re- 
spect of three days delay at Gravesend. The Vivid had 
contracted to tow the Hjemmett from Sea Reach to 
London for a fixed sum ; but, in consequence of a 
collision, the master of the Hjemmett insisted on re- 
maining at Gravesend to clear away the wreckage, and 
that the Vivid should hold herself in readiness to com- 
plete her engagement. 

darkson for the plaintiff, the owner of the Vivid. 

Phillimore for the defendants, the owners x>f the 
Hjemmett 

Sir Bobert Phillimore held that such a claim as 
this was of an indefinite character, since it was neither 
properly » claim for towage or salvage, and coidd not be 
sustained; and dismissed the action, with costs. 
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Bankruptcy, 1 

BACOir,O.J. > 

April 10. J 



In re ABMTTAeE. Ex parte Mooke 
& Robinson's NoTXiNeHAKSHiBE 
Banking Company. 

Bin of Sale — Befftstration — Trade Machinery — Futures 
—^Ckatteh^BilU of Sale Act, 1878, $$. 3, 4, 6, 7. 

Appeal from the County Court at Derby. 

Armytage, on December 10, 1878, executed a mort- 
(mge to the appellants of a quarry, ' together with the 
limekilns, stone sawing mills, buildinjrs, steam engines, 
boilers, furnaces, shafts, gearing, motive power, plant, 
iixed and movable machinery, apparatus, rails, sleepers, 
&c/ This mortgage was not registered as a bill of sale. 
Armytage, in Jtuy,1870, presented a petition for liquid- 
ation, and a trustee was appointed in August, 1870. 
At the date of the trustee's appointment there remained 
in the debtor's possession at the quarry, amongst other 
things, a steam crane, and certain tram rails. Upon the 
evidence the Chibf Judge was of opinion that both the 
tram rails and the crane were so fixed to the freehold as 
to be irremovable without d-image to it. Both rails and 
crane were claimed by the trustee and mortgagees re- 
spectively ; the trustee submitting that, as to them, the 
mortgage was a bill of sale, and void for want of regis- 
tration; the mortgagees arguing that they were not 



chattels, but fixtures, and that registration was, therefore, 
unnecessary. 

Mr, De Oex and Mr. A, MorUy for the appellants, 
the Banking Company : These articles are ' trade ma- 
chinery ' of a nature which before the Bills of Sale Act, 
1878, would have been fixtures, not chattels, so that 
the instrument would, before that Act, not have been 
a bill of sale. This instrument was executed before 
the passing of the Act, which is not retro^iective 
(section 3). 
Mr, Window and Mr, Horace Smith, for the re- 
; spondent, the tru<ttee : This instrument deals with 
cnattels and things which may or may not be fixtures 
in one mass, and would, therefore, have been a bill of 
sale even before the present Act. Bat sections 4 and 5 
of the present Act make trade machinery chattels, and 
the latter ^pat of section 7 makes the Ajet retroapective 
as to all things not fixtures under the Act, and, there- 
fore, as to trade machinery. 

The Chief Judge : In my opinion both the crane and 
the rails are plainly fixtures, having been permanently 
afiixed to the ground. Section 7 of the new Bills of Sale 
Act savs that ' the same rule of construction shall apply 
to all aeeds,' &c. I therefore turn to the deed, and iind 
that these fixtures are not separately assigned. Both 
rails and crane are, therefore, tne property of the trustee. 

Appeal aRoved, 
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HOUSE OF LORDS. 

Soute of Lords, 1 The Metropolitan District Rail- 
May 4. J way Compakt v. Sharps. 

Arhitratian under RaUway Act — Inearporation of Xsonds 
Oausee ConaoUdation Act^ 1846— Om^. 

This was an appeal from a decision (reported 48 Law 
J. Rep. Q.B. 326) of the Court of Appeal, affirming one 
of Manistt, J. 

The plaintiff Sharpe claimed compensation under the 
Metropolitan District Railway Act, for deterioration in 
value of a house by the works of the company. Under 
section 14 of the Railway Act; the question was referred 
to an arbitrator appointed by the Board of Trade, who 
made an award in which nothing was said as to costs. 
The plaintiff delivered to the company's solicitors her 
bill of costs, with notice of taxation. The company de- 
nied their liability to pay the costs. 

This action was then brought to determine the ques- 
tion of liability, the plaintiff claiming under sections 1 
ft 34 of the Lands Clauses Consolidation Act, 1846 
(which Act was incorporated with the company's Act, 
except where expressly varied), to have her costs taxed 
by a Master and paid. 

The company contended that the mode of arbitration 
provided by their Act being different from that inrthe 
Lands Clauses Act there was an express variation, and 
that the provisions in the latter Act were not applicable 
in respect of costs. They further contended that the 
Master was oamed in the Lands Clauses Act not quA 
Master, but as a penona designata, whose dedsion was 
neoessa^ to complete the award, and that the proper 
course was for the plaintiff to apply to him to tax the 
costs before bringing the action« 



Manisty, J., gave judgment for the plaintiff, and 
ordered the costs to dq taxed. The Court of Appeal 
affirmed the judgment. 

The company appealed. 

Sir H» Giffard and Mr. Pollard for the appellants. 

Mr. W. G. Harrison and Mr, Man, for the respond- 
ent, were not called upon. 

Their Lordships (Lord Sslborns, L.C., Lord 
HATiraRLBY, and Lord Blackburn) affirmed the deci- 
sion of the Court of Appeal, with costs. 



COURT OF APPEAL, 



In re Rotherhaic & Sons' Tradb 
Mark. 



Court of Appeal, ' 

James, L.J. 

Baooallay, L.J. 

Brahwell, L.J. 

April 11. 

Trade Mark — Name in Arabic Letters — JRegtUation of 
Commissioners of Patents — Trade-Mark RegiUration 
Act, 1876 (38 «S- 39 Vict. c. 91), ss. 1, \0—Trad^ 
Mark Etdes, 1876, Etde 61. 

Appeal by the Re^trar of Trade-Marks from Bacon, 
V.C, noted Notes of Cases, 1879, p. 62. 

The question was whether Messrs. Rotherham & Sons 
had a right to register as a trade-mark under the Act 
the word ' Tod,' written in Arabic characters. 

Mr. Rigby for the Registrar of Trade-marks. 

Sir M. M, Jackson and Mr. Moloney for the re- 
spondents. 

Their Lordships affirmed the Vice-Chancellor^s ded- 
sion that the respondents were entitled to have their 
trade-mark registered. . r\r\n i o 
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-Dicks v, Bbooks. 



Court ofAffpeal, 
Jahbs, L. J. 

BAQQALLXYfhJ. 

BbamwblL; L. J. 

April 27, SO. 

May d, 4. 

Copyright in Engraving — Coloured Copy of Original 
Picture — The Hogarth Acts, 

This was an appeal from the decision of Bacon, V.O. 

The plaintiff, towards the end of 1878, was bringing 
out, as a Ohristmas supplement to his weekly public- 
ation, called Boto BeUSf a coloured lithograph, designed 
as a sample for Berlin wool work, after Millais s celebrated 
picture, the ' Huguenot/ The defendant was the owner 
(under 8 Qeo. II. c. 13, and 7 Geo. III. c. 38, known as 
the Honirth Acts) of the copyright of an engraving b]r 
T. O. Barlow, after Millais. The defendant had de^ 
livered a circular cautioning newsvendors against in- 
fringing his copyright; and upon this the plaintiff 
brought his action, claiming damages for slander of bis 
title to the coloured lithograph, and an injunction 
against the circulation of the circular. The defendant, 
by counter-claim, asked for an injunction against tbe 
publication of the coloured lithograph as an infringe- 
ment of his copyright, and for tne statutory penalty 
of five shillings for every copy which had been printed 
by the nhiintiff. 

The Yice-Chancellor had given judgment in favour of 
the defendant, granting him his injunction and the 
penalty — a moiety for himself, and the other moiety to 
go to the Crown. The penalty amounted to 6,260/. 

The plaintiff appealed. 

Mr, i)avy, Mr. Whitehome, and Mr, Oswald for the 
appellant. 

Mr, Hemming and Mr, Ingham for the respondent. 

Their Lobdbhips held that the coloured lithograph 
was not a copy of the engraving within the meaning of 
the statutes. It was a copy of Mr. Millais*s design, 
in which there was no copyright. But the protection 
given by these statutes to the engraver was intended 
to be, and was, commensurate with his work as an 
engraver. The coloured imitation in question could be 
produced without making use of the engraving as an 
engraving, and was therefore not a piratical copy of the 
engraver^ meritorious work. The judgment in favour of 
the defendant must therefore be reversed. 

It having appeared from tbe vivd voce evidence of the 
defendant, given on the appeal, that only one copy of the 
circular complained of had been delivered to a customer 
of the plaintiff's, their lordships further held that the 
plaintiff had failed to ]^rove any appreciable damage. 
The action was one which ought never to have been 
brought, and must be dismissed, with costs. The plaui tiff 
to have the costs of the counter-claim. 



,7n re The Mbtbopolitait Baitk 
(Limited). 



Court of Appeal, ' 

James, L. J. 

Baggallat, L.J. 

Bbamwbll, L.J. 

May 10. 

Voluntary Winding-vp^Action by Liquidator against a 
Dire(Aor'— Interrogatories sufficiently answered— Sum- 
mons by Liquidator to examine Director — The Com- 
ponies Act, 1862, ss, 115, 138. 

Appeal from an order of Bacon, V.G., directing Mr. 
Heiron, a director of the above company, to attend for 



examination on a summons taken out by the ISqoidator 
under section 116 of the Companies Act, 1862, under 
these circumstances^ 

The above company was being wound up vx>Uiotazik, 
and the liquidator, on behalf of the company, had faroogfit 
an action against Mr. Heiron for damagM for fklaelT le- 
presenting the position and credit of a customer of the 

Interrogatories had been served on, and had been 
answered by, Mr. Heiron ; and a summons for a farther 
answer had been dismissed. 

The action was set down for trial; and then the 
liquidator took out a summons, in the winding up, nnder 
section 115 of the Act, for the purpose of examining 
him concerning his dealings with the company. 

The Vice-Ohancellor, considering that the liquidator 
was entitled as of right to the order, granted the appli- 
cation. 

Mr. Heiron appealed. 

Sir H, Jackson and Mr, Northmore Lawrence for the 
appellant. 

Mr, Hemming and Mr. Whitehome for the liquidator. 

Their Lordships were of opinion that the proposed 
examination was vexatious ana oppressive. Under sec- 
tions 115 and 138 of the Oompames Act, very inquisi- 
torial powers were conferred on liquidators; and, the 
more inquisitorial they were, the more the Court was 
boimd to see that they were not used for purposes of 
vexation and oppression. The information the liquidator 
now sought to ODtain could have been ascertained, under 
the statute, before he commenced his action. But he 
had called upon the defendant to put in a defence ; he 
had called upon him to answer interrogatories ; and had 
harassed him with a summons for a further answer ; and 
now, after the action was set down for trial, he sought 
to take advantage of the powers conferred by the statute. 
The Vice-Chanpellor had granted the application not on 
the ground that it was just and reasonable, but on the 
assumption that it was a matter as of right ; but, under 
the circumstances, such a proceeding ought not to be 
allowed unless a strong case was made out to the satis- 
faction of the Court, The appeal would be allowed, 
with costs. 



HIGH COURT OF JUSTICE. 

Chancery Division,^ 

Bacon, V.C. > Swaiwb v, Denbt. 
May 8. J 

Partition — Sale — Overriding Trust. 

Demurrer. 

Jonas Denby, who died in 1850, by his will gave to 
trustees three freehold cottages upon trust to pay the 
rents and profits to his sons, Jonas Denby and Holmes 
Denby, during their respective lives, in equal shares; 
and, in case of the death of either of them^ without 
lawful issue, the whole was to go to the survivor ; but 
in case of the death of either, leaving issue, his share of 
the rents was to be divided among nis issue until the 
death of the other son, and after the death of the sur- 
vivor of the two sons the testator directed the cottages 
to be sold. 

Holmes Denby died in March, 1878, leaving two child- 
ren, the plaintiffs. Jonas Denby was still living, and 
had several children. 

The plaintifis brought an action claiming a sale of 
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the property in lieu of partition; as being entitled to a 
moiely. 

The defendants, the present trustees of the testator's 
-will, demurred. 

Mr. Birrell for the defendants: The testator has 
pointed out a time for sale which has not jet arrived, and 
which cannot be anticipated (Taylor t. Grangtj 49 Law 
J. Rep. Chanc. 24 ; s. c. 13 Ch. D. 223). 

Mr, Dunning for the plaintiffs: Taylor v. Orange was 
a much stronger case than this. The property here is 
only cottages ; in that case the trustees had extensive 
trusts and powers for working valuable quarries, the sale 
of which would have injured the other shares. 

Bacon Y. C, allowed the demurrer, with coats. 



Chancery Division, 1 
Bacon, V.O. J^ Btjtlbr v, Btttlek. 
May 8. J 

Practice — Notice of Claim between Co-defendants — 
Order XVL, Rule 17. 

Further consideration. 

Action by some of the beneficiaries under the will of 
John Butler, sen., against John Butler and Walter 
Butler and another, me trustees of the testator's will. 
The plaintiflb claimed against John and Walter Butler a 
declaration that they were jointly and severally liable In 
respect of certain trust moneys improperly invested in 
breach of their trust. John Butler, by his defence, 
claimed contribution from the defendant, Walter Butler, 
in respect of the trust moneys, if the Court should con- 
i^ider the investments improper. This defence was de- 
livered to Walter Butler, out there was no counter-claim 
agidnst him. At the hearing before Bacon, V.C, the 
investments were declared improper, and the defendants, 
John and Walter Butler, jointly and severally liable to 
make them good. An account of what was due in 
respect of these sums was ordered, and further consider- 
ation adjourned. ^ 

A previous action had been brought by John Butler 
against Walter Butler, in which the former claimed an 
indemnity agiunst the latter in respect of the improper 
investment of the same trust funds. This action was 
dismissed, with costs. 

Upon the further consideration, the defendant John 
Butler asked for an inquiry how and in what proportions 
as between the defendants John and Walter Butler the 
sums ordered to be pud to the plaintifis should be borne. 
Walter Butler resisted the inquiry. 

Mr, Mackeson and Mr, O. WUliameon for the 
plaintiffs. 

Mr, Horton Smith and Mr, Nugent^ for John Butler : 
This defendant claimed contribution from his co-de- 
fendant in his statement of defence, and served that 
pleading on his co-defendant. That was a sufficient notice 
of the chdm (Fumeas v. Booth, 46 Law J. Rep. Chanc. 
112 ; s. c. L. K. 4 Chanc. Div. 686). 

Mr. W, W, Cooper {Sir JET. M, Jackson with him) for 
Walter Butler: There was no counter-claim between 
the co-defendants; and, therefore, no proper notice of 
John Butler's claim has been given to this defendant. 
The (|uestion cannot, therefore, m raised ; at any rate not 
at this period of the proceedings. 
^ Bacon, V.C. : This is, no doubt, somewhat new prac- 
tice, and care must be used in applying it ; but, in my 
opinion, Walter Butler had sufficient notice within the 
terms of the rules of the other defendant's chum, and so 
I must allow the inquiry. 



Chancery Division. 1 In re Qovehnment Sboubttt Fibb 

Hall, V.C. > Insttbancb Company (LnfiTED). 

May 1, 8. J Mudfobd's Claim. 

Company ^Winding^p — Proof— Breach of Contract-^ 

Contract to deliver fully-paid-up Shares — Kon-regis^ 

tration of Contract — Contributory Negligence — Measure 

of Damages. 

The company contracted in writing with Mr. Mudford, 
a newspaper proprietor, to pay him for the insertion of 
their advertisements in fully-paid-up shares. They 
issued to him shares as fully paid up, upon which no- 
thing had, in fact, been paid ; and for which, the contract 
not havinpp been registered, he was held liable to calls in 
the winding-up of the company (see Whitens Case, 48 
Law J. Rep. Chanc. 820). He was not aware, previous 
to the winding up, that the contract was not registered. 

Mr. Mudfoid sent in a claim to prove for the nominal 
value of the shares by way of damages for the breach of 
contiact. 

It appeared that shares were subscribed for after the 
issue of Mr. Mudford's shares. 

The liquidator sought the direction of the Court as to 
admitting the proof. 

Mr. mldis and Mr. Plummer for the claimant. 

Mr. Hastings and Mr. Methold for the company. 

Hall, V.C, directed the proof to be allowed. The 
contract to give fully-paid-up shares meant shares validly 
paid up : it wasfor uie company, not for Mr. Mudford, to 
see that the contract was registered ; and the measure 
of damages was the value of really paid-up shares when 
these were taken, which value, from the iact of shares 
having been afterwards subscribed for sufficiently, ap- 
peared to be the same as their nominal amount. 



■} 



Rapieb V, Wbight. 



CJumcery Division, 

Hall, V.C. 

May 8. 

Attachmmt of Debts^-Moneys in Hands of Receiver of 
the Court — Moneys to becotne payable ' in future '-^ 
Rules of Court, Order XLV. 

Mrs. Cowans was entitled for her life, under the will 
of the testator in the cause, to an annual payment out 
of htB residuary trust estate, and to the rents of his real 
estate. A receiver, having been appointed, was, by an 
order in the cause, directed to make these payments to 
Mrs. Cowans. 

Messrs. Basil Willis & Co. obtained a judgment in 
the Queen's Bench Division, and a judgps's order for pay- 
ment, upon which she made default in October, 1879. 
They, m December, obtained a gamtshee order nisi 
attaching the moneys in or to come to the hands of the 
receiver, payable or accruing to Mrs. Cowans, to answer 
their debt (subject to prior incumbrances). 
' The summons to make the order absolute was ad« 
joumed into Court. 

Mr, Charles Brovme for the applicants. 

Mr, Aspland for Mrs. Cowans, and a prior incum- 
brancer, contended that the moneys in, or, at all events, 
those yet to come to, the receiver*s hands, were not a 
debt within the meaning of Order XLV. 

Hall, V.C, made the order. This remedy was not 
destroyed by the Court substituting a receiver for the 
trustee; and the point as to future moneys was an- 
swered by the case of Tt^ v. Jones, 44 Law J. Rep. 
Q.B. 127. 
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Thomas i\ Weluams, 



Chancery Division, 

Fby, ' 
April 27, 
May! 

TVarffi Names — Libd — Fox^s Act. 

This was an action, by a needle manufacturer, against 
Australian merchants^ to restrain the distribution of 
trade circulars, on the ground that they implied that the 

SlaintiflTs needles were spurious, and were calculated to 
amage his trade. 

Three legal objections were taken for the defence. 
1. That an injunction would not be granted to restrain 
a libel. 2. That, by virtue of Fox's Act, before any re- 
lief could ^ be given, the question of libel or no libel 
must be tried by a jury. 3. That special damage must 
be shown. 

Mr. Cookson and Mr, Beale for the plaintiff. 

Mr, Kay and Mr, MacSvmney for the defendant. 

Fry, J., overruled all the objections. He held one of 
the circulars to be libellous ; and restrained its distribu- 
tion. 



Queen^s Bench Division, 1 
(Magistrates? Case.) \ Regina v. Hutohins. 
May 5, J 

Public Health — Paving private Streets — HighvxLV repaii^ 
able by the Inhabitants at large — Decision of Justices 
as to Character of Street conclusive — * Res judicata * — 
88 <S- 39 Vict. c. 65 (Public HeaUh Act, 1876), s. 150 
— Dismissal of Complaint, Evidence of—W (J- 12 Vict. 
c. 43, s, 14. 

Case stated by the Court of Quarter Seasons for the 
hundred of Salford. 

In 1878 the local board of Bradford summoned 
Hutchins for payment of his proportion of the expenses 
incurred in sewering Mill Street, upon which his pro- 
perty abutted, they having given him a notice under the 
I^lblic Health Act to do the work, and the notice not 
having been complied with. The justices, after hearing 
evidence, dismissed the summons on the ground that 
Mill Street was a highway renairable by the inhabitants 
at large. In 1879, Sie local Doard gave a fresh set of 
notices, requiring the owners and occupiers in Mill 
Street to pave and level the street ; and, on default of com- 
pliance, again summoned Hutchins for the expense in- 
curred by them in doing that work themselves. The 
justices made an order ui>on him for payment ; and, on 
appeal, the quarter sessions upheld the order. The 
questions for the Court were, whether the appellant 
was entitled upon his grounds of appeal, whicn only 
stated that the street was a highway repairable by the 



inhabitants at large, to contend that the matter ^ 
judicata ; and, secondly, whether, if so, the adjudicatioii 
in 1878 was conclusive and binding on the justices at 
the hearing of the summons in 1879. 

ffopwood, in support of the order of sessions, ai^gued 
that the first decision was analogous to a nonsuit, and 
did not preclude the board from reopening the question 
with additional evidence at a subsequent date ; and that, 
as the appellant had not, under Jervis's Act (11 & 12 
Vict. c. 43, s. 14), retjuired the justices in 1873 to give 
him a certificate of dismissal, he could not rely on the 
informal entry in the magistrate's note book as an 
estoppel. 

Ambrose, contrH, was not called on. 

The CoTJBT (Lush, J., and Field, J.) made the rule 
absolute to quash the order; holding, first, that the 
grounds of appeal sufficiently raised the point, and 
should have been amended by the sessions, if necassaiy ; 
and, secondly, that the decision in 1873, being one of a 
Court of competent jurisdiction as to the character of 
the street, and made netween the same parties and not 
appealed against, was binding on the justices in 1879 
as conclusive of the question raised on the summons. 



Common Pleas Division, 1 CHxaHUNT v. Habtd. Habbi- 
May 6. J son (Olaimakt). 

Bill of Sale-^Prior Mortgage of Freehold and Leaseholds 
— Consolidation of Mortgages. 

Special case. 

The goods of the defendant having been seized in 
execution, one Harrison claimed them as grantee under 
a registered bill of sale. The claimant Hanison was 
also mortgagee of certain freehold and leasehold pre- 
mises, mortgaged to him by the defendant prior to ti^e 
granting of the bill of sale ; these mortgages were not 
registered. The goods were more tiian sufficient in 
value to cover the amount advanced under the bill of 
sale, but the claimant claimed to be entitled to the sur- 
plus remaining after realisation of the bill of sale, on the 
ground that he was entitled to consolidate the mortr 
gages by virtue of the equitable doctrine that where one 
person has vested in himself, by way of mortgage, two 
estates the property of the same mortgagor, one of them 
cannot be redeemed vrithout the other. 

Frefivch for the plaintifi', the execution creditor. 

Arthur Leach for the claimant. 

The Court (Denman, J., and Lindlet, J.) held that 
the equitable doctrine of consolidation of mortgages 
could not be extended so as to enable the claimant to 
defeat the right of the execution creditor to the surplus 
remaining after realisation of the bill of sale. 

Judgment for the plaint^. 
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GbBAYBB V, TOFIELI). 



Court of Appeal, ' 

Jahbb, L.jr. 

BAOeALLATj L. J. 

Braicwbll, L.J. 

May 1, 3. 

Unregistered Armuity'-Purehaeer with Natice—IQ ^ 19 
Vict. c. 16, «. 12. 

Appeal from the decision of the Mabieb of thb Rolls, 
noted ante J p. 10, holding that a purchaser of land; with 
notice of an unregistered annuity charged on the land, 
took the land £ree from the annuily. 

Mr, Ince and Mr, O, C, Price for the appellant (the 
annuitant). 

Mr, CMtty and A^, Ingle Joyce for the purchaser. 

Mr, Vernon Smith and Mr, H, Sumphreye for other 
parties. 

Their Lobdbeips reyersed the decision of the Master 
of the Rolls ', being of opinion that the annuitant was 
entitled to equitable priority over those purchasers and 
incumbrancers who took the land with notice of the 
annuity. 

YOL.XT. 



Court of Appeal, ' 
BbbiT| L.J. 
CoTTOiTy L. J. JoNxs V, Thb Mohie Vnoso Gis 

ThBBIGBB, L J. I COMPANT. 

April 21. 
May 12. 

Practice — Discovery — Affidavit of Documente — RtUee of 
Court, Order XXXL, Rule 12. 

Appeal from the Queen's Bench Division. 

Action for wrongfdl dismissal. 

Defence— Justification of the dismissal on the ground 
of disobedience, and a fEulure to make proper reports. 

The plaintiff obtained an order for discoyer^; the 
defendants made an affidavit of documents, to which the 
plaintiff replied by an affidavit specifying certain docu- 
ments which he stated he knew had been in the 
defendants^ possession or power, and which he believed 
still to be so. but which they had not disclosed. The 
defendants tnen made an affidavit, stating that these 
documents were not relevant to the action. 

On this a Master made an order for a further affi- 
davit The defendants appealed; and, the hearing 
havinff been adjourned for a further affidavit by the 
plaintiff, the plamtdff made an affidavit, pointing out, in 

B 
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detail, how the specified documents were material. The 
JuBeE then affirmed the Maater*B order, and the Queen's 
Bench Diyision affirmed the decision of the judge. 

The defendants appealed. 

Mr Will (with hmi Mr. Farweff) for the appellants. 

Mr. ArchihM for the phdntiff. 

Their Lobbshipb took time to consider, and to consult 
the other judges of the Court of Appeal; and, on 
May 12, deUTcred judgment allowing the appeal ; holding 
that an affidavit of documents is condusive, and cannot 
be contradicted, unless it appear, either from the affi- 
davit itself, or from admissions or documents referred to 
in the pleadings of the party making the affidavit, that 
he has, in his possession or control, other documents re- 
levant to the action. 



Rbgina v. Reed. 



Court of Appeal, 

Bbbit, L. J. 

OoTTOir, L. J. 

Thesioeb, L. J. 

April 12. May 13.. 

Elementary Education Acts, 38 ^ 34 Vict. c. 75, ». 63, 
64, 67—36 ^ 37 Vict. c. 86, s. lO^Deficiency of 
School Fund— Power of Board to borrow for tem- 
porary Purposes. 

Appeal from the Queen*8 Bench Division, reported 
48 Law J. Rep. Q.B. 729. 

The question on this appeal was whether a school 
board is entitied to borrow money, for current expenses, 
in any other way than that provided by section 10 of 
36 & 37 Vict. c. 86. 

The auditor, holding that a school board is not, had 
disallowed a charge for interest on a loan advanced to 
the London School Board without the requirements of 
the above section being satisfied. 

The Queen's Bench Division made a rule absolute to 
quash this disallowance. 
The auditor appealed. 

The SoUdtw^Qenerdl (Sir H. Oiffard) and Mr. Ansiie 
for the appellant. 

Mr. Jeune {Sir H. James with him) for the school 
board. 

Their Lordships, having taken time to consider, de- 
livered judgment, on 'biAj 13, reversing the decision of 
the Queen% Bench Division; holding that a school 
board has no power to borrow money save under sec- 
tion 10 of 36 & 37 Yict. c. 86; and that the auditor*s 
disallowance was, therefore, right. 



Court of Appeal. 
Bbbit, L. J. 

OonoK, LJ. }>HooH v. Boos. 
Thssioeb, L. J. 
May 13. 

Practice — Order referring Issues to Official Referee 
made by Judge at Trici—Appeal — Whether to iHvi- 
sional Court or Court of Appeal — S. 67 of the Judica- 
ture Act, 1873. 

This was an appeal from an order made, under section 
67 of the Judicature Act, 1873, by Qbove, J., at a trial, 
referring all the issues in the action to an official referee. 
The plaintiff appealed from the order to the Court of 



fr. Willis and Mr. Morton Smithy for the defendant, 
now took the preliminary objection that the appeal 



should have been to a Divisional Oourt in the first in- 
stance. 

Mr. Digby Seymour and Mr. Smalman Smith appeared 
for the plaintiff. 

Their Lobdships held that the order, having been 
made bv Grove, J., sittinff as a judge of assize, was the 
order of a Court from which the appeal was direct to 
the Court of Appeal, and not like an order in chambers, 
from which the appeal was to a Divisional Court. The 
appeal was, therefore, heard; and, in the result, their 
lonlships refused to interfere with the discretion ezer- 
dsed by Qrove, J, 



'In re Mobton and Haustt. 



Court of Appeal. 

J AXES, L.J. 

Baggallat,L.J. 

Bbakwbll, L.J. 

May 14. 

Devise to Trustees — Trust for Sale to be executed hg 
Devisees or Trustees for J^me being — Heir qfsurvimng 
Trustee— Vendors and Purchasers Act, 1874. 

This viras a sununons, taken out under the Vendors 
and Purchasers Act, 1874, by the purchaser, obiectini? 
that the heir of the surviving trustee of a will had no 
power to sell. 

The testator devised copyholds to two trustees, upon 
trust that they, or the trustees for the time being of his 
will, should, after the death of a tenant for life, sell and 
distribute the proceeds. The will provided for the 
appointment of new trustees. Both the trustees were 
dead, and no new trustee had been appointed. The 
tenant for life was dead, and the heir of the surviving 
trustee, having been admitted to the copyholds, had now 
contracted to sell them. 

The Masteb of the Rolls had held that the bar 
could give a good title. 

The purchaser appealed. 

Mr. Chitty and Mr. F. W. Maitland for the appellant 

Mr. Davey and Mr. W. W. Cooper for the respondent 

Their Lobdships affirmed the dedsion of the Master 
of the Rolls. 



The Capital ksh ComrriEs Baee 
V. Hbntt & Sons. 



-Malice. 



Court of Appeal 

Bbiti, L. J. 

Cotton, L. J. 

Thesioeb, L.J. 

May 14. 

lAbel — Prieilegi 

Appeal from a judgment of the Common Pleas Divi- 
sion. 

Action for libel, alleged to have been vmtten and 
published by the defendants, who were brewers at Chi- 
chester, of the plamtifis. 

The defendants had, for years, allowed their travellers 
to take cheques from customers on the branch banks of 
the Capital and Counties Bank, and the bank had been 
in the habit of cashing those cheques. A new manager 
of the bank having been appointed, he refused to con- 
tinue the practice ; and the aefendants thereupon sent a 
circular (being the Ubel complained of) to each of their 
customers in the country, statins that ' Messrs. Henty & 
Sons hereby give notice that they will not receive in 
payment any cheques dravni on any of the branches of 
the Camtal and Counties Bank.' The statemoit of 
claim alleged that the defendants falsely and maliciously 
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published this circular, meaning thereby ' that the 

Slaintiffs were not to be relied on to meet the cheques 
rawn on them, and that their position was such that 
they were not to be trusted to meet the cheques of their 
customers.' At the trial Lobd OoLBBiDGEy O.J.; left 
certain questions to the jury, upon the answer to which 
they could not agree, and were, therefore, discharged 
without verdict The defendants moved the Common 
Pleas Division to have the verdict entered for them on 
the ground that there was no evidence upon which the 
jurv could properly have found that the publication com- 
plained of was a libel ; that, if it was, the occasion of 
Sublishing it was privileged ; and that there was no evi- 
ence of actual malice on the defendants' part. The 
Common Pleas Division ffave judgment for the plaintiffs, 
and the defendants appealed. 

Sir Hardmge Giffardf Mr. Hergchell, and ilfr. A. X. 
Synith appeared fop the defendants. 

Sir John Holker, Mr. A. Q, GMney, and Mr, E. T. 
Head for the plaintiffs. 

Cur, adu, vuU, 

May 14. — ^Their Losdbhipb (Thbbigbb, L. J., dissent- 
ing) allowed the appeal ; holding that there was nothing 
in the circumstances unaer which the circular was sent 
from which the jury could reasonably find that it was 
libellous ; that the* occasion of publishing it was privi- 
leged ; and that there was no evidence of express malice 
on the defendants' part. 



HiLt Ain) Othbrb V, Thb Managebs 

OF THB MbTBOPGLTTAK AsTLTTH 
DiSTBIOT. 



Court of Appeal, 

Bramwbll, L. J. 

Baggallat, L. J. 

Bbeit, L. J. 

May 25. 

Practice — Appeal-^ Shorthand Notes — Taxation of Costs 
— IVhen Application to allow Costs of Shorthand Notes 
used on Appeal ought to be made — Order LVIIL, 
Bute 11. 

Application of the plaintiffs to the Oourt of Appeal 
for a direction to a Master that, on taxation, the costs 
of the shorthand notes used at the hearing of an appeal 
from the Queen's Bench Division should be allowed. 

The action was to recover damages from the defend- 
ants for creating a nuisance by maintaining a small-pox 
hospital near the house of one of the plaintiffs. The 
trial, before Pollock, B., and a jury, occupied several 
days, and shorthand writers were present, and took notes 
of all the proceedings. Pollock, j3., after further con- 
sideration, gave judgment for the plaintiffs, on the 
findings of the jurv, with costs (reported 4S Law J. Rep. 
Q.B. 662). The defendants obtained a rule for a new 
trial in the Queen's Bench Division, and at the hearing 
in that Court a transcript of the shorthand notes 
taken at the trial, and copies of that transcript, were 
used by both sides. 

The plaintiffs ajjpealed from the Judgment of the 
Queen's Bench Division, and the de^ndants from the 
judgment of Pollock, B. ; and, at the hearing of the 
appeals, the transcripts, and copies of them, of the 
snorthand notes taken at the trial, and also of the short- 
hand notes of the nroceedings before the Queen's Bench 
Division, were usea. Th^ Court of Appeal dismissed the 
plaintiffs' appeal on the condition of the defendants 
paying to tnem the costs of the first trial, and gave 
judgment for the plaintiff, with costs, on the defendant's 
appeal (49 Law J. Rep. Q.B. 228). This judgment was 
duly dravm up and entered. On taxation of the plain- 1 



tiffs' costs, the Master refused to allow the costs of the 
shorthand notes used in the Court of Appeal without an 
order of the Court. 

Mr, Fvnlaxfy for the plaintiffs, now applied for an order 
under Order LVIII., Rule 11. 

Mr, Anderson, contrd, 
^ Their Lobdshtps expressed an opinion that it was de- 
sirable to follow, as far as possible, the rule laid down 
by the Court of Appeal at Lincoln's Inn in Ashtporth v. 
Outramy L.R. 9 Chanc. Div. 483 ; and therefore 
refused the application, on the ground that it ought 
to have been made before the judgment was entered up. 



HIGH COURT OF JUSTICE. 
Chancery Division, 1 

Fbt, J. > Stbbllet V, Pbabsow. 

May 4. J 

Mandatory Injunction — Drowned Mine — Preservation of 
Property — Pumping out— Judicature Act, 1873, s, 25, 
subs, %— Order LIL, Rule 3. 

This was an action for specific performance of an 
agreement to take a lease of a colliery, dated August 5, 
1873, and for an injunction. The defendant had taken 
possession soon after the agreement, and worked the 
colliery until April, 1879, when he gave notice that he 
would cease pumping. The action was, thereupon,* com- 
menced, by vnrit issued in May, 1879 ; and notice of 
motion was given for an injunction to restrain the defend- 
ant from ceasing pumping, and from pennitting any irre- 
S arable injury to accrue to the colliery by reason of the 
efendanf 8 default in performing his obligations under 
the agreement. 

The defendant had cross-examined the plaintiff's wit- 
nesses on the motion ; and, the mine having become com- 
pletely drowned, an order was taken that the motion 
should stand to the trial, which now came on. 

Mr, Cookson and Mr. Colt for the plaintiff. 

Mr, North and Mr, F. Thompson for the defendant. 

Fbt, J., gave judgment for specific performance, with 
costs, and made the costs of the motion costs in the 
action. He said the question was, whether the motion, 
when notice was given, would have been acceded to by 
the Court; and he held that the case was within 
Rule 3 of Order LII., and that the motion was originally 
well founded for preservation of the property ; but he 
declined to grant a mandatory injunction until*^execution 
of the lease, on account of the lapse of time. 

Bastardy —Appeal — Sessions Order quashed not upon 
Merits — Second Order — Jurisdiction of Justices. 

Rule calling upon certain justices to show cause why 
a writ of prohibition should not issue. 

It appeared that, upon an appeal coming on for hearing 
to the sessions against an order adjudicating the appel- 
lant to be the putative father of a bastard cnild, 
the respondent, the mother of the child, and the 
witnesses on her behalf, were not in attendance, owing 
to some mistake. The sessions refused to adjourn the 
appeal ; and quashed the order, with costs. Subsequently 
the mother applied for, and obtained, a fresh bastardy 
summons against the appellant. Whereupon a rule nisi 
was OQu>ved for, and obtained, to prevent the justices 
from adjudicating upon it.,gitized by VjOOQ EC 
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W. W, Wood showed cause, and contended that there 
had heen no decision hj the sessions on the merits so as 
to bar the mother from taking firesh proceedings. 

C, E, Jones supported the rule. 

The OouRT (LirsH, J., and MaitistYi J.) held that, as 
the order had been quashed i^ tibe absence of all evi- 
dence, there had been no decision by the sessions on the 
merits, so as to prevent a fresh order being obtained, 
from the justices at petty sessions, by the respondent 
against the appellant. 

Rxde discharged, 

Comnian Fieas Division,! TsE Patent Saebtt Gttn 
May 18. J Ootton OoMPAirr v, Wilson. 

Cheque — Stolen Cheque and Forged Indorsement — Negli- 
gence of Holder — Trover, 

To an action for conversion of a cheque payable to the 
order of the plaintiffs, whose indorsement had been 
forged before it came into- the defendant's possession, 
the defendant alleged, in his statement of deience, that 
the plaintifis knowingly employed as a clerk a man who 



had been convicted of ei^bezzlement, and who was a 
notorious thief, and that such derk was allowed access 
to the rooms where the pliuntifib* letters and cheques were 
left lying about, and was empowered to receive and open 
such letters and cheques, and was sometimes employed 
to indorse cheques payable to the order of the plaintiffs ; 
that the cheque, the subject of the action, wascontuned 
in a letter and received or stolen by the said clerk, who 
thereupon forged the indorsement, and procured one E., 
a publican, who had no notice of the forgery and theft, 
to cash the cheque, and that the defendant recdved it, 
with other cheques, in the ordinary course of business 
from the said I;, without notice of the said forgery uid 
theft, and gave full value for it. 

The plaintiffs demurred to this. 

W. D, Gfreene {Pollard with him) in support of the 
demurrer. 

W. Medcalf contrd, 

Gbovx, J., held that the said statement of defence 
showed sufficient gross negligence on the part of the 
plaintiffs to prevent their recovering in this action. 

Demurrer dual loweA 
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The Attorney -General v. The 
Great Eastern Railwat Cok- 

PANT, 



RaUway Company — Power to lease Hotting Stock, 

This was an appeal from a decision of the Court of 
Appeal (reported 48 Law J. Rep. Chanc. 428), which 
reversed a judgment of the Master of the Rolls. 

The action was brought, at the relation of the Loco- 
motiye Manufjetcturers Assodation, and Railway Car- 
riage and Waggon Builders Association, for an 
injunction to restrain the Great Eastern RaUway Com- 
pany from letting rolling stock to be used on the 
London, Tilbury, and Southend Railway. The latter 
company's line was in communication with the Eastern 
Counties (now the Great Eastern) RaUway (through 
which lay its only access to London), and with the 
Blackwall RaUway Company. 

In 1854, under powers in the special Act of the Til- 
bury RaUway Company, their line was leased to Pete, 
Betts, Sc Co., for twenty-one years, and the Eastern Coun- 
ties RaUway Company agreed to let roUing stock to the 
lessees during the lease. 

In 1808 a special Act was passed which — after re- 
citing that, by arrangement, the traffic on the TUbury 
line was worked by the Eastern Counties RaUway Com- 
pany, and that it was expedient that the parties should 
naye power to alter the terms of the lease, and the 
arrangements for working the TUbury line— enacted 

TO&.XT. 



(section 14) that ' the two companies («>. the Eastern 
Counties and the Blackwall Rauway Companies) may 
enter into agreements with respect to the working-, 
maintenance, and management of the Tilbury line ' . . . 
' the appointment of a joint committee, or any other 
matter incident to carrying out of the purposes of this 
Act' 

No new lease was made under this Act; but the 
Eastern Counties Company continued to let rolling 
stock to Peto, Betts, & Co., untU the expiration of the 
lease in 1875 ; and, after that, under a deed of arrange- 
ment, to the Tilbury Company. 

The Master of the RoUs held the deed of arrangement 
tdtra vireSf and granted an injunction ; which, however, 
was dissolved by the Court of Appeal, where it was held by 
James, L. J., and Brai^well, L. J. (l) that the arrange- 
ment did not require statutory authority ; (2) that there 
was statutory authority in section 14 of the Act of 
1888 ; and (3) that an action by the Attorney-General 
to restrain a proceeding which is ultra vires is not war- 
ranted, except where there is an injury to the public. 

The Attorney-General appealed. 

Mr, Eof/f Mr, JBompas, and Mr, Macnaghten for the 
appellant. 

Mr, Chitty and Mr, Smart for the respondent com- 
pany. 

Their Lorbshipb (Lord Selborne, L.C, Lord 
BLACS3URN, and Lord Watson) affirmed the judgment 
of Hie Court of Appeal; but on the second ground only, 
declining to express any opinion on the first and third. 
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OOURT OF APPEAL. 



Court of Ai 



Order for New Tried upon Payment of Costs — Appeals 

This was an application by the respondents to obtain 
a decision as to the competency of an appeal from the 
judgment of the Court of Appeal (reported 49 Law J. 
Rep. Q.B. 228). 

The appellants, defendants in the action, had obtamed 
a rule for a new trial in the Queen's Bench Division. 
An appeal by the plaintiffs to the Court of Appeal was 
dismissed, and a new trial ordered, but upon condition 
that the defendants paid the costs of the previous trial. 

The defendants appealed ; and it was now contended 
that this was an appeal in respect of costs only, and, 
therefore, not competent. 

The SoUcitor-General (with him Mr. Bompas and Mr. 
FirUay) for the respondents. 

Sir J, Holker (with him Mr, Anderson), for the ap- 
pellants, was not called upon. 

Their Lobdbhips (Lokd Sblboene, L.C., Lobb 
Blagebitbn, and Lobd Watsok) held that the case did 
not fall within the rule against allowing appeals as to 
costs only, and dismissed the application of tne respond- 
ents ; but, inasmuch as it wan made to save expense, they 
reserved the costs. 



Gee 



House of LordsA0kViyLiciiA:sS4 and Others v. 
June 1. J AND Others. 

Will — Direction to set apart Investments to produce 
Legacy — Insufficiency of Income — Charge on ' Corpus.^ 

This was an appeal from a decision of the Court of 
Appeal, reversing one of Hall, V.C, in the case of Qee 
V. mahood (reported 47 Law J. Rep. Ohanc. 641 ; 48 
Law J. Rep. Ohanc. 667). 

A testator directed trustees to invest sufficient of his 
estate to produce an annuity of 1,200/. a year which he 
gave to his wife. There was a gift over of the invest- 
ments after the death of the wife. 

The estate proved insufficient to provide a sum which 
would produce 1,200/. a year out of income ; and the 
Question was, whether the wife was entitled to have the 
deficiency of the annuity made good out of the corpus. 
Hall, V.C., held that she' was not ; but her claim was 
sustained on appeal. 

This appeal was then brought by those entitled in 
remainder to the corpus, 

Mr, W, Pearson tind Mr, Vaughan Hawkins for the 
appellants. 

Mr, Graham Hastings, Mr, Wannington, and Mr, 
Farwellj for the respondents, were not called upon. 

Their Lordships (Lord Sblborne, L.C, Lord 
Hathbrlet, Lord Blackburn, and Lord Watson) 
dismisaed the appeal, with costs. 



T T T i2« RUTHERPORD. BfiOWH V, 

May 26. 

Promissory Note -^ Note payable Three Months after 
Demand — Payment asked after Twenty Years — Stale 
Demand — Preswn^ion of Payment, 

In 1867 John Rutherford gave to his nephew, Bobert 
Rutherford, a promissory note, as follows : — 

£160. May 20, 1857. 

Three months after demand I promise to pay Mr. Bobert 
Rutherford the sum of 160/. for value received in book 
debts. John Rvthbbfosd. 

John Rutherford died in 1869, and Robert Rather- 
ford in 1878. On the death of Robert Rutherford the 
note was found, amongst his papers, indorsed as fol- 
lows: — 

Interest^ Nov. 1, 1857, 81. lbs. 

Interest^ May 1, 1868, 3;. lbs. 

The present action being for the administration of the 
estate of John Rutherford, the representative of Robert 
Rutherford sought to prove for the value of the note. 
Vice-Ghancellor Hall had allowed the proof (see Notes 
of Oases, on^e, p. 61). 

The defendant, who represented the estate of John 
Rutherford, appealed* 

Mr, Caldecotty for the appellant, argued that the daim 
was a stale demand ; and that, independently of the 
Statute of Limitations, the note must be presumed to 
have been paid after the lapse of twenty years. The 
payment of interest showed that there had been a demand 
for payment, and the Statute of Limitations would, there- 
fore, run. 

Mr, J, Henderson, contrhy argued that the payment of 
interest was made to stave off demand of payment of 
the debt There had been, in fact, no demand ; and that, 
until demand, there was nothing due, and the Statute of 
Limitations would uot run. 

Their Lordships held that the payment of interest 
was evidence that the note was due*, and that, at this 
<]Ustance of time, there having been no demand for either 
principal or interest since 1868, tbe note most be pre- 
sumed to have been paid or satisfied. 



Court of Appeal, 
Bramwell, L.J. 

Baggallat, L.J. >WiLK8 V, Judge. 
Brett, L.J. 
May 26. 

Practice — Appeal from Order of Divisional Court- 
Interlocutory Orier—JRules of Churt, Order ZVIII.j 
Rules 2, 4. 

Appeal by the plaintiff from the Exchequer DivisioD. 
At the trial before Stephen, J., the plaintiff was non- 
suited. He then obtained a rule for a new trial in the 
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Exchequer DivisioDy whicli was discharged on May 6, 
1880. He appealed from that decision, and gave notice 
of appeal on May 16 for May 24, and the case was 
entered in the list of appeals from orders on interlocutory 
motions. 

Mr. Sills for the plaintiff. 

Mr, Ooidd, for the respondent, took a preliminary 
objection, and contended that the appeal was wrongly 
entered in the interlocutory list ; that the decision of 
the Exchequer Division was a final judgment ; that, even 
if that were not so, still it was an interlocutory judg- 
ment and not an interlocutory order: and that the 
respondent was entitled to fourteen days' notice of 
appeal. 

Mr, SillSf for the respondent^ was not called upon* 

Their Lobdsqips overruled the objection; holding 
that the order of the Divisional Court was an inter- 
locutory order. The appeal was then heard on the 
merits, and it was dismissed. 



HIGH COURT OF JUSTICE. 



Chancery DivitUm, 
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r27. J 



DuxB OP RoxBUBeH V. Cox. 



Baook. 
May 

S{ile of Army Commission — Regimental Ayents and 
Bankers — Banker's Lien, 

In August, 1877, the defendants, as regimental agents 
of the Scots Fusilier Guards, were authorised by the 
Army Purchase Commissioners to pay to Lord Charles Ker 
SyOOOl, on his retirement from the army being gazetted. 
In December, 1877, the defendants, who were also the 
ban^rs of Lord Charles Ker, wrote to him, enclosing a 
receipt to be signed by him, ' in order that, as soon as 
you are gazetted, no time may be lost in placing the 
amount to your credit, or otherwise disposmg of the 
same as you may direct, less any regimental claims which 
may be preferred against you.' I^rd Charles Ker's re- 
tirement was duly gazetted ; and, on the same day, the 
plaintiff sent notice to the defendants that he had a (marge 
on the 3,000/. The money was paid to the defendants 
on a receipt signed by Lord Charles Eer, and they now 
claimed a banker's lien on the sum in respect of 647/. 6s. 
owing to them from Lord Charles Eer. 

Mr. Hemming and Mr. B. B. Rogers, for the plaintiff, 
contended that, as regimental agents, the defendants 
acted in a character distinct from that in which they 
acted as bankers ; and that, in respect of the price of this 
commission, they acted in the former character only, as 
was shown by their own letter, and that, therefore, they 
had no lien on these moneys. 

Sir II. Jackson, Mr, Chitty, and Mr. A. T, WaUan, 
for the defendants, were not called upon. 

Bacok, Y.C, said that, as bankers of Lord Charles 
Ker, the defendants were entitled to a lien on this fund ; 
and made an order that the defendants should pay the 
residue of the fimd to the plaintiff, and that the plaintiff 
should pay the costs of the action. 



Chancery Division.^ 

Fbt, J. l-NlVBB V, NlVBS. 

May 28. J 
Vendor^s Lien — Future Instalments—Jtirisdiction, 

This was an action for specific performance, and to 
enforce a vendor's lien. 

The contract was for the sale and purchase of a hair- 
dresser's business and the lease of the premises where 
the business was carried on. The purchase money was 
payable by instalments. It appeared that some purchase 
money in respect of instalments abready due was unpaid, 
and of the time for payment of future instalments ^\e 
years was unexpired. One question in the action was, 
whether the Court would give judgment in respect of 
the payment of future instcdments. 

Mr, North and Mr. Russell Roberts for the plaintiff. 

Mr. FeUows^ Mr. Cookson, and Mr. Beddall for the 
defendants. 

Frt, J., held that there was iurisdiction to make an 
order in respect of future instalments ; and it would be 
convenient to do so in the present case. He gave judg- 
ment declaring a lien providing for the enforcement of 
the lien in respect of what was presently payable, and 
gave liberty to apply in respect of future instalments as 
they should become due. 



COURT OF BANKRUPTCY. 
Bankruptcy, 1 

Bacon, C.J, \ In re M'Cullogh. Ex parte Pike. 
MaySL J 

Bankruptcy — Assets in Ireland — Assets in England-- 
Adjudication in both Countries— Jurisdiction^ Conjlict 
— Adjudicaticn ' ex debito Justiti€B ' — Bankruptcy Act, 
^,s.S. 



Appeal by Messrs. Pyke & Son from an order of the 
judge of the County Court at Liverpool. 

The bankrupt, Peter M'CuUoch, carried on busi- 
ness as a com and provision broker at Liverpool, 
and at Monaghan, in Ireland. On April 10, 1880^ 
a petition was filed against him in the Court of 
Bankruptcy in Ireland, and, on the same day, ob- 
tained a protection order for his Irish and English 
estates. A meeting of creditors was immediately after- 
wards held ; but was adjourned to enable MHDuUoch to 
submit some satisfiftctory nroposition to the creditors. 
On May I the appellants, Messrs. Pyke & Son, carry- 
ing on business at Preston and at Liverpool, served 
on M'Culloch a debtor*s summons, with which he 
failed to comply, thereby committing an act of bank- 
ruptcy ; and on May 3 Messrs. P^^ke & Sou presented 
a oankruptcy petition against him in the Liverpool 
County Court, served it upon him in Ireland, and an 
English receiver was appointed. On May 4 the debtor 
filed his own bankruptcy petition in Ireland ; and was, 
on the same day, adjudicated a bankrupt; the whole 
of his property, wheresoever situate, therebv becoming 
vested m the official assignee under that bankruptcy. 
On May 13 Messrs. Pyke & Son*8 petition was heard before 
^e County Court judge, at Liverpool, who dismissed the 
petition on the ground that there was already an ad- 
judication against him. Messrs. Pyke & Son had, it 
appeared, applied in Ireland to have the Irish adjudica- 
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lion annulled, but their application had Med. The 
total liabilities of M'OuUoch were about 38,000?., of 
which about 27,000/. was due to creditors in Ireland, 
and out of a total number of 112 creditors 71 were 
Irish. 

The petitioning creditor's debt, trading, and act of 
bankruptcy were proved. 

Mr. Wmshw and Mr. French for the appellant: The 
requisites of section 8 haye been proved, ana so the ad- 
judication is ex debitojmtkuB, The title of the English 
trustee will relate back three days further than that of 
the Irish official assignee, and that is a good reason for 
allowing the English adjudication. 

Mr, Charles Russell and Mr, Walton for the debtor : 
The adjudication is not ex dehito justitxa, but is a 
matter of discretion. Most of the assets and of the 
creditors are in Ireland; the Irish Courts aro of com- 
petent jurisdiction ; and, if the English adjudication is 
allowed, there may be a conflict of jurisdiction. The 
English adjudication should not be allowed. 

The Chief Judge: I do not fear any conflict of juris* 
diction. There are assets in both countries, and, in the 
alwence of any equitable considerations against it, I 
think the appellant is entitled to an adjudication ex 
dehUo just%U<e. 



Ex parte Gibbon. 



Bankruptcy, ] 

Bacon, C, J. \ In re KEMETS-TTirrB. 
May 31. J 

Bankruptcy — AnnuUvng Adjudication on equitable 
Grounds— Real Property Limitation Act, 1874, s. 8— 
Bankruptcy Act, 1869, s. 8. 

^ Appeal by the bankrupt from an order for adjudica- 
tion by the judge of the Exeter County Court. 

In 1860 Colonel Tynte became, upon the death of his 
iather, tenant for life of large settled estates. Before 
that event he had incurred heavy UabUitiee upon the 
security of his expectations; and, amongst others, had 
become indebted to Henry Gibbon, a solicitor, upon an 



acceptance for 1,000/., upon which judsment was re- 
covered against him on January 23, 18o2. In 1867 a 
Chancery suit was instituted to settle the priorities of 
various mortgage creditors of Colonel T^nte; and in 
December, 1860, an order was made in the suit under which 
Colonel Tynte*s life estate had ever since been, and wss 
still being, administered for the benefit of the creditors. 
Advertisements for creditors were issued ; but Gibbon 
did not come in and prove his debt, though he was aware 
of the existence of the suit, and saw the advertisementB, 
nor did he take anv steps to enforce his judgment until 
the presentation of the present petition for adjudication. 
At the present time Colonel Tynte was upwards of 
eighty years of age, lived in a house at Torquay which 
belonged to one of his daughters, and had no 'means, 
except an allowance made out of the rents by the Court 
of Chancery to his wife on her separate receipt, to enable 
her to support herself, her husband, and family. 

The petitioning creditor s debt and act of bankruptcy 
were duly proved. 

Mr, Window and Mr, R, Vaughan Williams for the 
appellant : The facts show good equitable grounds for 
annulling the adjudication. Besides that, section 8 of 
the Real Property liimitation Act applies, the debt 
being a judgment debt. 

Mr, Horton Smith and Mr, Finlay Knight for ihe 
respondent : The requisites of section 8 of the Bank- 
ruptcy Act, 1869, being proved, the order of adjudica- 
tion is ex debito jugUtia, The Heal Prop^y Limitation 
Act does not apply, for we do not seek to charge the 
land. 

The Chief Jttbge : I cannot doubt that the petition- 
ing creditor was well aware of the Chancery suit ; he 
should have proved his debt then. There is no evidence 
that Colonel Tynte has any other property except the 
life interest which is being administered for his credi- 
tors. This proceeding is most improper. Section 8 of 
the Real Property Limitation Act clearly applies ; and 
on that ground, if there were no other, the adjudication 
ought to bd annulled. 

Adjudication annutted. 
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May 7, 10, 11. I i'osiLBrawAiTE 

June 7. J ^ 

Charter-partj/ — Demurrage, 

This was an appeal from a judgment of the Court of 
Appeal atfirming one of the Exchequer Diyision (see 
report, 48 Law J. Rep. Exch. 353). 

The plaintiff claimed demurrage, under a charter-party, 
for undue delay in discharging a cargo from the ship 
Cumberland Lassie at the port of East London. 

The charter-party contained the following clause: 
' The cargo is to be discharged with all despatch, accord- 
ing to the custom of the port.' 

According to the practice at East London, cargoes are 
discharged urom ships by lighters, of which there are a 
▼ery limited number. In consequence of the number of 
lighters being OQite insufficient to serve the ships at the 
port when the Cumberland Lassie arrived, she was de- 
tained from the end of August to November, 1876. 

The plaintiff contended that the want of lighters at 
East London was no answer to a claim for demurrage, 
but that the defendants were bound to procure proper 
means for discharging the vessel from elsewhere if 
necessary. 

At the trial before Lord Coliribob, L.C. J., a verdict 
and judgment were given for the defendants. A rule 
for a new trial, obtained in the Exchequer Division, was 
discharged at the hearing, and this decision was affirmed 
by the Ck>urt of Appeal. 

The plaintiff appealed. 

Mr. Butt and Mr, Cohen {Mr, Bigham with them) 
for the appellant. 

Mr. Wathm WiUiams and Mr. MLeod for the re- 
spondents. 

Their Lordships (Lord Sblborke, L.C., Lord Hath- 
XRLET, and Lord Blackburn) affirmed the judgment of 
the Court below ; and dismissed the appeal, with costs. 
TOL.XT* 



COURT OF APPEAL. 



JOVJBB V. RiKMRR. 



Court of Appeal, 

Jessel, M.R. 

Cotton, L.J. 

Thesioxr, L.J. 

June 2. 

Vendor and Purchaser — Particulars of Sale^Omusion 
to state Ground Rent — Rescission of Contract. 

Appeal from the decision of the V ice-Chancellor of 
the County Palatine Court of Lancaster. 

In a sale of leasehold property under the Court, the 
particulars described the property as held under a lease 
dated September, 1845, for a term of seventy-five years, 
subject to a ^mortgage. The particulars were silent on 
the subject of ground rent. The respondent purchased 
at the sale by auction for 1,4(X)/., being under the impres* 
sion that there was no ground rent. He afterwards di»- 
covered that there was a ground rent of 4Sl. a year ; 
and, on that ground, sought to rescind his contract. 
The property had been valued at 1,450/. by a valuer, 
who had taken the ground rent into account, and who 
had afterwards bid 1,390/. at the sale. 

The Vice-Chancellor had rescinded the contract, and 
the vendor appealed. 

On the appeal — 

ilfr. North and Mr. Neville argued that it was the 
duty of a purchaser to inquire whether there was a 
ground rent, or to consult the lease, the date of which 
was g^ven, but no statement of its contents attempted, in 
the particulars. 

Mr. Macnaghten and Mr. Clare argued that the 
ground rent ought to have been stated in the particulars, 
and that the purchaser had been misled. 

Their Lordships decided that, although there was a 
technical argument of some strength in favour of the 
vendor, the substantial merit of the case was with the 
purchaser. The particulars ought to have stated the 
ground rent; and, under the circumstanceau the vendor 
Digtized by VjOOv IC 
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had almost a right to he misled. The Vice-Chancellor's 
judgment, therefore, ought not to he interfered with^ even 
as to costs. 



^AsHBOWN V. Ingamells. 



Court of Appeal, ' 

Brahwsll, L.J. 

BAOeALLAT, L. J. 

Bbbtt, L.J. 

June 5. 

Meamre of Damages — Vendor and Purchaser— Af/ree- 
ment that Purchaser shall pay Purchase Money to 
Vendor's Creditors — Banltruptcy — Trustees Right to 
sue for Breach of Agreement, 

This was the plain tiifs appeal from the judgment of 
HuBDLESTOir, B.y at the tnal without, a jury, giving 
judgment for the defendant. 

The action was hrought hy a trustee in hankruptCT to 
recover damages from the defendant for the hreach of an 
agreement made with the plaintiff prior to the hank- 
ruptcy. 

The agreement in question was for the sale, by the 
bankrupt to the defendant, of leasehold premises, and 
the goodwill and stock in trade of a business carried on 
by the vendor on the premises ; the defendant, on his 
part, undertaking to pay to certain of the vendor's cre- 
ditors debts owing from the vendor to them. The 
vendor, having performed his part of the consideration, 
became bankrupt, and the plaintiff was appointed trustee 
in the bankruptcy. The defendant having failed to pay 
to the creditors all the sums specified in the agreement, 
the plaintiff brought the present action. The defendant 
paid one shilling into Court. 

Mr. De Gex and Mr, J, Holmes Poulter for the 
plaintiff. 

Mr, Lush' Wilson for the defendant. 

TheoT Lordships held that the trustee was entitled to 
recover substantial, and not merely nominal, damans 
from the defendant for the breach of his agreement with 
the bankrupt, and reversed the judgment of Huddle- 
ston, B. 



ThX DuEB 0? NOBFOLK V, 

Arbxjthnot. 



Court of Appeal, \ 
Brahwbll, L. J. 
Bagoallat, L.J. 

Brftt, L.J. 
May 31. 

June 1, 8, 7. 

Church — Chancel — Private Chapel — Tre^ass — Bight to 
Light— 2 & 3 Wm. IV, c, 71, ss, 3, 4. 

Appeal by the defendant from the Common Pleas 
Division, reported 48 Law J. Rep. O.P. 737. 

Mr, (Carles and Mr, Jeune (with them Mr, V, Oibhs) 
for the appellant. 

Sir J, Holker and Mr, PhiUimore, for the plaintiff, 
were not called on to argue. 

Their Lordships affirmed the judgment of the Com- 
mon Pleas Division *, holding that the plaintiff was en- 
titled to the property in the building in dispute ; that 
the defendant had no right to light and air as claimed, 
neither by immemorial prescription nor under the statute 
of William, because there had been acquiescence such as 
to destroy the right if it ever existed, and that they 
could not imply a lost grants 



•Be Clark. Maddice v. Mares. 



Court of Appeal, 

Jakbs, L.J. 

Cotton, L.J. 

Thesigeb, L.J. 

June 7. 

WiU — Construction — Residuary Bequest — Execution of 
Power of Appointment— Wills Act, 1837, s. 27, 

Appeal from the decision of Bacon, V.C, reported 49 
Law J. Rep. Chanc. 206. 

Mr. Levett (^Sir H, M, Jackson with him) for the 
appeal. 

Mr, Hemming and Mr, Popham, for the respondents, 
were not called on. 

Their Lordships confirmed the judgment of the Yice- 
Chancellor. 



Court of Appeal, "j FoRWOOD v. The North Wales 



Bramwell, L.J. 

Baggallat,L.J. 

Brett, L.J. 

June 7. 



Mutual Insuraecb Compaet. 
The Sake v. The Provihcial 
Al Mutual Insurance Company 
(Limited). 

iS^tjp and Shipping — Marine. Insurance — Constructioe 
total Loss, 

Appeals from the Queen's Bench and Common Pleas 
Divisions, heard together. The first case is reported 49 
Law J. Rep. Q.B. 243. 

Actions on valued policies of insurance with mutual 
companies, containing provisions that the acta of the as- 
surer or assured in recovering the property insured should 
not be a waiver or acceptance of abandonment, that the 
assurers might use all possible means to procure the 
safety of the ship if stranded or damaged, and that their 
acts in so doing should not be an acceptance or recog- 
nition of any abandonment of which the assured might 
give notice to them; and that they under any cir* 
cumstances should only pay for the absolute damage 
caused by the perils insured against, which should in 
no case exceed the sum insured. 

The ship of the plaintiff was damaged by perils in- 
sured against; he gave notice of abandonment, and 
claimed as for a constructive total loss. 

Lush, J., in the first action, and Lord Oolbbidge, 
O.J., in the second, gave judgment for the plaintiff. 

The defendants appealed. 

Mr, C Russell and Mr, Trevelyan for the defendaats 
in the first action. 

Mr, Cohen and Mr, J, O, Witt for the defendanta in 
the second action. 

Mr. Butt and Mr, Mathew, for the plaintiff in the 
second action, were stopped by the Court. 

Mr, Barnes (with him the Soliciior* General, Sn' F, 
HerscheU), for the plaintiff in the first action, waa sot 
called on. 

Their Lordships gave judgment for the plaintiff in 
both actions, holding that he waa entitled to claim as 
for a conatructive total loss. 



CuuMiNGB V, Fletcher. 



Court of Appeal, 

James, L.J. 

Cotton, L.J. 

Thesiger, L.J. 

June 7, 8. 

Mortgage — Consolidation — Foreclosure — Two mortgaged 
Estates, otic forfeited at Law, the other not. 

Appeal from a decision of ILlll, Y.C, reported 49 
Law J. Rep. Chanc. 117. 

Digitized by VjOOvIC 
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A building society had taken twp mortgages for dis- 
tinct debts, which respectively provided for reconvey- 
ance on payments of fixed monthly instalments. The 
mortgagor had become bankrupt ; and, as to one of the 
mortgages, default had been made. But the other 
mortsage had passed into the hands of the National 
Provincial BaA of England, who had paid all the 
monthly instalments already due, and had offered to 
compound the instalments still to fall due by an imme- 
diate payment. On a special case, the Vice-Ohancellor 
bad made a declaration that the building society were 
entitled to resist the redemption of the bank's mortgage 
alone, apd had a right to consolidate and foreclose the 
two mortgages. 

Mr. Joshua TFti/uzww .and Mr, A. T. Watson for the 
appellants. 

Mr. Hasttngs and Mr. P. V. Smith for the respond- 
ents. 

Their Lobdships reversed the judgment of the Vice- 
Ohancellor, on the ground that, as there had been no 
default as to the bank's mortgage, there was no right to 
consolidation. 



HIGH COURT OF JUSTICE. 



} 



OOOFSB V. WmiTINGHAH. 



Owncery Divmon. 

Jessel, M.R. 
June 4. 
Copyright — Importation of pirated Article — Knowledge 

of Firacg^Costs of Actiorir—B ^ 6 Vict. c. 45, «. 17. 

In this case the defendant had imported certain maga- 
zines, having in them pirated articles, but alleged that he 
did not intend to sell the same. The defendant was the 
agent of an American house, who were the publishers of the 
magazines ; and, immediately on the arrival thereof, the 
defendant was served with the writ and an interim in- 
junction. The defendant subsequently gave an under- 
taking, and put in a defence stating the £cts. 

Mr. CrossUg and Mr. Gazdar for the plaintiff. 

Mr. Ince and Mr. Hamellf for the defendant, sub- 
mitted that he ought not to pay tlie costs of the action. 

The Mastbb op the Rolls was of opinion that, under 
section 17 of 6 & 6 Vict. c. 45, the mere importing the 
works was an illegal act, and that the defendant must 
pay the costs of tne action, 



/ IHmsion, 1 ^ 
L, M.R. V ^"^ 
ie5. J 



Chancery Division. 
Jbssbl, 
June 



re Hull and County Bank. 
Burgess's Case. 



Company — Winding up — Debts and Expenses of Wind- 
ing up paid — Rescinding Contract to take Shares — 
Companies Act, 1862, s, 38. 

Burgess applied for fifty shares in the above-named 
company. By return of post he received a letter of 
allotment ; and, on the same day, his name was entered 
in the register of shareholders. Shortly afterwards he 
discovered that the statements in the" prospectus by 
which he had been induced to apply for shares were 
untrue, and he wrote to the secretary of the company 
requesting that his application for shares might hie 
cancelled. The secretary replied that he was too late ; 
and asked him to send 50/., the amount payable on the 
allotment of his shares. Burgess did not pay the 50/., but 
took no further steps to have his name taken off the register^ 



until, the company having been wound up, the liquidatoi' 
took out a summons to put him on the list of contribu" 
tories in re8f>ect of the 50/. At the date of the sum^ 
mons the liquidator bad enough assets of the company 
in hand to pay all its debts and the expenses of the 
winding up. Burgess resisted the summons on the 
ground that, as against the other shareholders, be was 
entitled to rescind his contract to take the sharesi 
Mr. Chitty and Mr. Orosvenor Woods for Burgess. 
Mr. Davey and Mr. L. Barber for the liquidator. 
The Master op the Rolls held that Burgess was 
not entitled to rescind, and that he must pay the 50/., 
which were required for the purpose of adjusting the 
rights of the contributories amongst themselves -, but, as 
the case was a representative one, he allowed him his 
costs out of the assets of the company. 



Chancery Division.! 
Malinb, V.C. > Rogers v. Manlet. 



June 1. 






Practice-^^ Vivd voce ' JEvidencs^Surprise — Hebuiting 
Evidence, 

This was an action to set aside a deed of dissolution 
of partnership, and for specific performance of another 
alleged agreement for dissolution. 

The evidence was taken vivd ^oce. The plaintiff in 
his evidence stated that he and the defendant, on 
August 10, 1878, the day before the deed o f dissolution 
was executed, were together for two hours in the 6ven-> 
ing upon Primrose HiU discussing the terms of dissolu- 
tion, and that they afterwards went to the plaintiff's 
house, where the discussion was continued. The plain- 
tiff's wife was also examined, and corroborated the 
plaintiff as t6 the conversation which took place at their 
nouso on the evening in question, and she was cross- 
examined as to the effect of the conversation. 

The defendant, in his examination, denied having 
been upon Primrose Hill with the plaintiff on the even- 
ing in question, or that he had been to the plaintiff's 
house the same evening. 

When the evidence for the defence was concluded, 

Mr, Higgins and Mr. Romer^ for the plaintiff, asked 
for leave to call further evidence to rebut the defendant's 
evidence on the above point. 

Mr. Glasse-f Mr. Pearson, and Mr. Macnaghten, for 
the defendant, opposed the application. 

Malins, V.C, allowed the plaintiff to go into further 
evidence, upon the ground that Mrs. Rogers had not 
been cross-examined as to the fact of the defendant 
having been at the plaintiffs house on the evening in 
question, and that the plaintiff had been taken by sur* 
prise by the defendant s denial of the fact ; and three 
witnesses were afterwards examined who confirmed the 
plaintiffs statement. 



Chancery 
Hall, 
June 






In re Jack60n*s Sale to Oak- 

BHOTT. 

In re Vendor and Pxtrohaser 
Act, 1874. 

Sale of Land — Conditions of Sale — CoTistructian'^Povjer 
to rescind. 

This was a summons by the purchasers of leasehold 
property, seeking a declaration that the vendor was not 
entitled to wBcind. p.^.,.^^^ ^^ ^OOg IC 
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The conditions of sale provided that objections and 
requisitions on title should be sent within fourteen days 
ftom the deliyery of the abstract ; and incorporated the 
common form conditions of the Birmingham Law Society, 
the eighth of which was as follows : ' Within the time 
limited .... the purchaser shall send .... a state- 
ment .... specifying the objections and requisitions 
^f any) to, or in respect of, the title, or the eTidence 
thereof, which the purchaser may be entitled to make 
. . . . ; and, in default of sucH objections, &c., and 
subject only to such, &c., he shall be deemed to 
haye accepted the title, and time shall in this respect, 
&c. ; and for the purpose of any objection or requisition 
an abstract shall be deemed to be perfect, &c. And if 
the purchaser shall insist on any objection, &c. (not being 
a claim for compensation falling within the ninth of these 
conditions), which the vendor shall be unable, or on the 
the ground of expense shall decline, to remove . . . the 
vendor shall, notwithstanding any intermediate, &c., be 
at liberty, by notice, &c., to rescind the contract . . . ; 
unless within ten days,' &c. 

The ninth condition provided for compensation for 
error, &c., in the description of the property. 

After the time for requisitions had expired, the 
vendor and purchaser were both made acquainted, for 
the first time, with an equitable mortgage upon the pro* 
perty ; which the purchaser then immediately reauired 
to be paid off. After an interval of three montns, in 
which some negotiations took place, and the vendor 
satisfied himself of the validity of the char|g;e, he gave 
notice to rescind, stating that he was unwilling and un- 
able, on the ground of expense, to satisfy this requisi- 
tion. The claim was for 750/., the purchase money being 
860/. 

The vendor had since his notice to rescind settled the 
mortgagee's claim on his own account. 

Mr, Clare for the summons. 

Mr, Wm, Barber for the vendor. 

Hall, V.G., held that the condition only enabled the 
vendor to rescind upon the purchaser insisting upon 
objections such as were referred to in the earlier part 
of the condition — i,e, objections upon the abstract ; and, 
therefore, that the case of an objection upon a matter 
subsequently transpiring was not covered. He allowed 
the summons, with costs. 



Qmmi/n Pleas Division, 1 Re TflE Hereford Election 
June 1. J Petition. 

Election Petition — Security for Costs — Number of Sure^ 
ties — Recognisance by one Surety — Parliamentary 
Elections Act, 1868 (31 <$- 32 Vict. c. 126), s. 6. 

Application to set aside the petition which had been 
presented in this case under the Parliamentary Elections 
Act, 1868 (31 & 32 Vict. c. 125), against the election of 
Mr. Reid and Mr. Pulley for the borough of Hereford, 
on the ^und that the recognisance which had been 
entered into was not in accordance with section 6 of that 
Act. That section requires that, at the time of the pre- 
sentation of the petition, or within three days after- 
wards, there shall be given security to the amount of 
1,000/. for costs which may become payable by the 
petitioner ; and that it shall be given 'either by recogni- 
sance, to be entered into by any number of sureties not 



exceeding four, or by a deposit of money.' In the 
present case a recognisance for 1 ,000/. had been entered 
into by one surety only. The sutficiency of such surety 
was not disputed ; but, on behalf of the respondents, it 
was contended that the Act required that, where a recog- 
nisance was given, there should be more than one surety, 
as shown by the word ' sureties,' which was in the plural 
number. 

Webster and Latcrence argued in support of the appli- 
cation. 

Henry Matthews and Anstie appeared for the 
petitioner, but were not called upon. 

The Court (Lord Coleridge, C.J., and Grove, J.) 
refused the application ; being of opinion that, according 
to the plain meaning of the words of the Act, the re- 
cognisance might be by one surety only, aa one was a 
number ; and the object of the enactment waR not to 
limit the minimum, but the maximum, number of 
sureties, so that in no event there should be more than 
four sureties, although there might be any number less 
than four. 

Application refused. 



Common Pleas Division, 
June 0. 



■f 



Be Walunofobd Electioh 
rBTinoK. Wblub (Peh- 
TioiTBR) V. Wben (Re- 
spondent). 

Parliament — Trial of Election Petition — Parliamentary 
Elections Act, 1868 (81 ^ 32 Via. c. 125), ss. 2, 26 
— Jurisdiction to administer Interrogatories. 

The question in this case was, whether the Court or 
judge has power to order interrogatories to be delivered 
to the respondent to a Parliamentary election petition, 
and to require him to answer the same. The matter 
arose on an application to set aside an order of 
LiNDLET, J., dismissing a summons for liberty to deliver 
such interrogatories. 

Pollard, for the petitioner, argued in support of such 
application, and referred, inter alia, to the Bewdley pe- 
tition, in which Lush, J., had lately made an order for 
delivery of interrogatories. 

Moulton appeared for the respondent, but was not 
called upon. 

The Court (Lord Coleridge, C.J., and Grotb, J.) 
held that the decision of Lindley, J., was correct ; and 
that there was no power to make such order, since the 
jurisdiction which is given to the Court by section 2 of 
31 & 82 Vict. c. 125, is expressly < subject to the pro- 
visions of this Act',' and section 26 provides that ' until 
rules of Court have been made in pursuance of this Act, 
and so far as such rules do not extend, the principles, 
practice, and rules on which committees of the House of 
Commons have heretofore acted in dealing with election 
petitions shall be observed so far as maybe by the Court 
and judge in the case of election petitions under this 
Act ; ' and it was admitted that there was no such prac- 
tice of the committee of the House of Commons of ex- 
hibiting interrogatories to a sitting member. 

Application refused, with costs. 

[It was stated by A, L, Smith that the attention of 
Lush, J., in the Bewdley case had not been called to 
section 26.] 
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HOUSE OF LORDS. 

BauaeofZorde, XWalusbfobj) v. Tse Mutuax 
June 8, 4, 7, 8. J Socibtt aitd Liqitidator. 

Practice — Order XIV, , Ride 1 — Time for appealing. 

This was an appeal from a decision of the Coart of 
Ap]^al, -which affirmed one of the Common Pleas 
Division refusing leave to appeal from an order of 
Manistj, J., made at chambers. 

The appellant Wallinflford was a member of the 
Mutual Society, from which he had obtained loans, 
which were to be repaid by instalments. He made 
default, and the society sued him for the total amount 
of the instalments unpaid. They then applied for judge- 
ment under Order XIV., Rule 1, which was granted by 
a Master. On appeal to Manisty, J., the defendant was 
allowed to defend on paying into Court, within one 
month, 6,000/., being the total amount of the instalments, 
less the value of certain securities mortga£«d to the 
society, and a sum claimed under a coanter-cudm. 

The money was not paid, and the society signed judg- 
ment and levied execution, by which they obtained 
1,300/. 

A summons was afterwards taken out by the defendant 
for leave to appeal, which was refused by Field, J., 
and afterwards by the Common Pleas Division. 

The Court of Appeal, while holding that the defendant 
oujzht to have been allowed to defend unconditionally, 
refused to reverse the judgment of the Common Pleas 
Division, on the ground that the appeal from the order 
of Maniety, J., was not in time, and that they would 

VOL. XV. 



not interfere with the discretion of Field, J., in refusing 
to extend the time. 

The defendant appealed. 

Mr, Wilis, Mr. Hadley, and Mr, Thrupp for the 
appellant. 

Mr, J, Brown and Mr, R. Brown for the respondents. 

Their Lobbships (Lobd Selboiinb, L.C., Lord 
Hathbrlbt, Lord Blaokbitrn, and Lord Watson) 
reversed the decision of the Court below '; and ordered 
that the defendant should have leave to defend without 
any payment into Court, and that the 1,800/. received 
under the execution should be paid into Court. The 
cause was remitted, with directions. 



COURT OF APPEAL. 



MOLLOT V, KlLBt. 



Covrt of Appeal, ' 

Jessel, M.K. 

CoTTOisr, L.J. 

Thrsiger, L. J. 

June 9. 

New Party made Defendant to Counter^lnim^Right to 
deliver Interrogatories to Hainiiff in original Action 
^Order XXX,, Rtde 1—' Opposite ' Parties. 

This was an appeal from an order of Hall, V.C, re- 
fusing to g^ve leave to Izzard and his wife, who had 
been made co-defendants with the plaintiff to a counter* 
cledm by Kilby, to deliver interrogatories to the plaintiff. 
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The plaintiff claimed to be owner of land, of which 
the defendant was lessee, and seeking to set aside the 
lease as to one undivided fourth. The defendant delivered 
a counter-claim, making the plaintiff and Izzard and his 
wife co-defendants, alleging that Mrs. Izzard claimed 
to be owner in fee, and asking to have it determined to 
whom he was to pay the rent. 

Mr, Sexcard Brice for the appellants. 

Mi\ Methold, for the plaintiff, was not called upon. 

Their Lordships affirmed the decision of Hall, V.O. 
The application was by a defendant to a counter-claim, 
who was not a defendant to the original action, to in- 
terrogate the plaintiff in the original action. The 
answer to that application was that there was no issue 
between the defendant to the counter-claim and the 
plaintiff in the original action. The plaintiff was a co- 
defendant, and that co-defendants were not opposite 
parties within the meaning of Order XXX., Rule 1. 



BaBTON r. TlTCHMARSn. 



CouH of Appeal, 

Braxwell, L.J. 

Baooallat, L.J. 

Brett, Ij,J. 

June 9. 

Practice — Appeal — Prohtbiiton to a County Court — 10 (J* 
20 Vict, c, 108, 8, 42^AppeUate Jurisdiction Act, 
1876 (ao (J- 40 Vict, c, 59), s, 20. 

Appeal from the Exchequer Division. 

The Exchequer Division made absolute a rule for a 
prohibition to the County Court of Hertfordshire. 

The plaintiff appealed. 

Mr, H, iSroione for the plaintiff. 

Mr, Cocker eU for the judge. 

Mr, Cooper and Mr, Birch, for the defendant, con- 
tended that, regai*d being had to section 42 of 19 & 
20 Vict, c 108, and to section 20 of the Appellate Juris- 
diction Act, 1876, there could be no appeal from the 
decision of the Divisional Court. 

Their Lordships held that there was an appeal ; that 
section 42 of 19 & 20 Vict. c. 108 applied to procedure 
only ; and that the decision of the Divisional Court was 
an order which was, by the provisions of the Judicature 
Acts, the subject of an appeal. 

The appeal was allowed. 



Dawson v. Shepherd. 
Third Party. 



Gribr 



Court of Appeal, 

Bramwell, L.J. 

Baooallat, L.J. 

Brett, L.J. 

June 9. 

Practice — Power to give Co^fs to Third Party — Pules of 
Court, Order XVI., Pules 17, 18, 20, 2i^0rder 

JLi r. 

Appeal from the Exchequer Division. 

The third party was served with a notice by the de- 
fendant under Rule 18 of Order XVI. 

An order was then made, giving the third party leave 
to attend the trial, to examine and cross-examine wit- 
nesses, and it was directed that he should be bound by 



the result of the trial ; costs were, by this ordor, re- 
served. 

The action was settled before trial, and the third 
party obtained on order from a master directing the de- 
fendant to pay him his costs. 

On appeal by the defendant, Manisty, J., rescinded 
this order ; and bis decision was affirmed by the Exchequer 
Division, in deference to the decision of the Queen's 
Bench Division in The Yorkshire Waygon Company v. 
Newpo-t, L. R. 6 Q.B. Div. 268. 

The third party appealed. 

Mr, Finlay for the appellant. 

Mr, Henn Collins, for the defendant, mentioned that 
Manisty, J. had stated, at chambers, that the decision in 
the ca^e referred to was a decision on the particular 
facts of that case, and did not lay down any general 
rule. 

Their Lordships allowed the appeal ; holding that 
the third party was entitled to his costs, and that there 
was power under Order LV. to give them to him. 



Rainbow and Wipe v. Juggins. 



Court of Appeal. 
Bramwell, L.J. 

BaGO ALLAY, L.J. 

Brett, L.J. 
June 10. 

Principal and Surety — Collateral Security — Bankruptcy 
of Debtor — Proof of Debt xcilhout valuing tfie Securify 
— Discharge of Surety, 

De'endant's appe.il from a judgment of Manisty, J., 
on further consideration, af'er trial without a jurv. 
(Reported belov, 40 Law J. Itep. Q.B. 35.3.) 

Mr, Alfred Wills and Mr, II, D. Greene for the 
plaintiff 

Mr, Henry Matthews and Mr, P. T. Reid for the 
defendants. 

Their Lordships affirmed the judgment of Manisty, 
J., without hearing counsel for the respondents. 



% 



CouH of Appeal, 
Go^f^ V J I Rolls v. The Vbsir y of St. Gborgb 
Thesiger,L.J. I THE Martyr, Southwark. 
June 14. J 

Metropolis Local. Management Act, 1855 (18 4" ^^ 
Vict, r, 120), ss. 96, l54-~StrceX being a Highway— 
* Vest,^ Meaning of— Property limited in Interest and 
Duration — Disused Street. 

Appeal from t'le decision of the Master of the 
Rolls on a special case. 

The plaintiff was tenant for life of some property, over 
which 1 an, until shortly before this action, two streets, 
called lespectively Northampton Street and Amelia 
Street. 

Under the Metropolis Local Management Act, 1855 
(18 & 19 Vict. c. 120), 8. 96, these streets, being high- 
ways, were vested in the vestry of the parish. 

By orders of quarter sessions, part of Northampton 
Street had been stopped m^^gjijd^AmeUa Street had Deen 
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diverted, and another street had been suljstituted for it 
and been taken oyer by the Testry. 

The question raised by the special case was, whether 
the disused sites were vested in the vestry under 
section 96, which provides that ' the vestry and district 
bocurd shall, within their parish and district, execute 
the office of and be surveyor of highways; and all 
streets being highways, and the pavements, stones, and 
other materials thereoi, shall vest in and be under the 
management and control of the vestry or district board 
of the parish or district in which such highways are 
situated.' 

The plaintiff claimed that the land occupied by the 
now disused streets was his own to deal with ; the de- 
fendants asserting that he must purchase the land from 
them and have a reconveyance, as having been vested in 
them by the section, and not subsequently divested. 

The Master of the RoUs, considering the case fell 
within the decision of the Court of Appeal in the case 
of Caverdale v. CharU6n, 48 Law J. Rep. Q.B. 128, 
which was a decision on the word 'vest' in section 
149 of the Public Health Act, 1875, held that the 
property in the disused streets still remained vested in 
the vestry. 

The plaintiff appealed. 

The Solicitor-Oeneral, Mr, Chitti/, and Mr, Dunning 
for the appellant. 
Mr, Davey and Mr, Everitt, cantrd. 

Their Lobdships reversed the decision of the Master 
of the Rolls J holding that the case of CoverdaU v. CPiarU 
ton only decided that something more than an eaflement 
passed to the lociJ board ; that is, some right of property 
in, and on, and in respect of the soil — such a possessory 
right as would enable the boaid, as owners, to bring 
actions against trespassers; but that it did not decide 
that the soil and freehold passed in the ordinary sense, 
or that anjr defined stratum of the soil passed. But a 
property hmited in interest and in duration passed to the 
vestry ; and when the street ceased to exist, the object 
for which it was vested ceased, and the term for which 
it vested came to an end of itself, and no divesting clause 
was needed. There were no words of inheritance or 
perpetuity in the Act, nor did the power of sale con- 
tained in section 164 lead to a different conclusion, as it 
only referred to anything which remained vested in the 
vestry. 



The amount of Wm. Brown's debt, for which he held 
the policy as security, was greater than the value of the 
policy; but the company, though admitting that the 
death was proved, declined to pay the policy money, 
except to or by the consent of the legal personal repre- 
sentative of Robert Brown, as there had been no 
written assignment. "William Brown was taking steps 
to obtain probate of Robert Brown's will; but died 
himself in 1878. The plaintiffs, who were his executors, 
claimed the policy moneys, with interest, from March, 
1875, the date of the proi>f of death. 

The Master op the Rolls, under section 44 of the 
Chancery Amendment Act, 1852, dispensed with the 
presence of the legal personal representative of Robert 
Brown; and ordered payment, with interest at 4 per 
cent. 

The company appealed on the question of interest. 
Mr, Daoey and Mr. Millar for the appellants. 
Mr, Ince and Mr, BramweU Davis for the re- 
spondents. 

Their Lobdships could not agree that interest ought to 
be allowed. Interest could only be payable either under 
a contract in the policy to do so — and there was no such 
contract in this case ; or by way of damages for wrong- 
fully withholding the money (under 3 & 4 Wm. IV. c. 
42, s. 29), and the company had always been ready and 
willing to pay on receiving a valid dischai-ge. It was 
William Brown himself who had caused the delay, by 
neglecting to clothe himself with the rights of the legal 
personal representative, which was necessary to complete 
his title. Appeal allowed. 



-Taylor v. GajL^aE. 



Ck>wrt of Appeal, 

Jambs, L. J. Webster v, Brttibh Empirb Mtr- 

iSei'LJ. ■ Tn^ AssTHUKOB OoHPAirr. 
June 15. 

Policy of AMurance^Death of Assured^Delay in 
praomg Wm— Interest-^ * 4 Wm. IV, c, 42, •. 29. 

In 1847 Robert Brown insured his life with the de- 
fendant company for 500/., to be paid to his executors, 
administrators, and assigns, two months after proof of 
death. The policy was deposited as a security for a debt 
with Wm. Brown, who paid the nremiums from 1848 
downtoDecember, 1874, when RoDert Brown died. As 
he died insolvent, his executrix declined to prove his 
will. 



Court of Appeal, " 
James, L.J. 

OOTTON, L.J. 

Thesiger, L.J. 
June 15. 

Partitionr— Right to^ Active Tniste to he performed. 

Appeal from decision of Fry, J., dismissing an action 
for partition, on the ground that there were active trusts 
to be performed by trustees. The case is reported 49 
Law J. Rep. Ohanc. 24. 

Mr, Cooks&n and Mr, Whitehome for the appellant. 

Mr, Fischer and Mr, CoUy for the respondent, were 
not called upon. 

Their Lordshipb afltened the decision on the same 
grounds. 

HIGH COURT OF JUSTICE. 



Chancery Division. 

Jesbsl, M.R. 

June 7. 



} 



Re Richardson. Richardson v, 
Richardson. 



Practice-— Costs — Administration Action --Assets de- 
Jicient—Oeditot^s Action, 

This action was instituted by an administrator against 
the sole next-of-kin j and, as the plaintiff declined to pro- 
ceed, inasmuch as the assets were insufficient to pay the 
debts in full, the conduct of the action was given to a 
creditor. Digitized by V^jOOQ IC 
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Mr, Fartoeli, for the creditor having the conduct, 
asked, od further consideration, for the costs of the action 
as between solicitor and client; and referred to Re 
Burrell, 39 Law J. Rep. Ohanc. 644 ; L. R. 9 Eq. 443. 

Mr, H, B, Rogers for the former plaintiff. 

Mr. Morthend for the defendant. 

The Mastbr of the Rolls did not consider that Re 
BwreU was correctly decided ; but that the true principle 
aa to the allowance of costs where the assets were deficient 
was laid down in Thomas t. Jones j Dr. & Sm. 134; 29 
Law J. Rep. Ghanc. 670; and that it was only in a 
creditor*s action, as opposed to that of a residuary legatee 
or next-of-kin, that costs as between solicitor and client 
would be allowed. In the present case he considered 
the action was in effect a creditor s action ; and lie, 
therefore, allowed the costs as between solicitor and 
client. 

Chancery Divmon,^ 

Jessel, M.R. \ In re Snipsoit's Trabe-mabjc. 
June IL J 

Trade^iark — Registration — Mode of Opposing-^Trade- 
marks Act^ 187 6^Trade-mark Rtdes, 10, 43, 44. 

This was a motion by the proprietors of a registered 
trade-mark, asking for a declaration that the applicants 
for the registration of another trade-mark were not en- 
titled to registration, and for an injunction to restrain 
them from taking any further steps to register ; and that 
leave might be given to proceed under the notice of 
motion, and not by special case. 

It was . objected that the motion was wrong in 
form, and the moving parties should have waited 
for the applicants to have taken steps to register, 
and should have obtained in chambers the directions 
of the judge as to the mode of bringing the case before 
the Court. 

Mr. Aston and Mr. Q. B. Wright^ and Mr. Ckitty 
and Mr, Sehaatian^ for the parties. 

The Master of the Rolls said that the Act and 
Rules did not give those persons who opposed the regis- 
tration the power to take the initiative on motion to 
restrain the registration. That must be done by action. 
The application to the Court referred to in Order XLIV. 
was intended to be by the persons seeking to register. The 
effect of such a proceeding as the present would be to trans- 
pose the position of the parties from plaintiif to defendant. 
The proper mode of trying the question would be by 
his directing the persons intending to register to take out 
a summons in cnambers for leave to register, which 
would be adjourned into Court in the usual way. The 
motion could stand over, and come on with the 
summons. The briefs and evidence on the motion could 
be used on the summons ; and the costs c^uld then be 
dealt with. 



Chancery Division. 1 
Jessel, M.R. [ Bentha^ v. Wilson. 
June 14. J 

Will— Gift to Second Cousins^ Exclusion of First 
Cousins once removed. 

John Parker, by his will, bequeathed his property 
' one-third to my first cousins, and two-thirds to my 



second cousins.' A special case was stated for the opinion 
of the Court, under Order XXXIV., Rule 1, the question 
being whether the term ' second cousins ' included chil- 
dren or grandchildren of the testator s first cousins. 

Mr. Bngshawst Mr. Wiglesworth^ Mr. W. Barber^ 
and Mr. Byrne were for the different parties. 

The Master of the Rolls answered the question in 
the negative. 



Ball v. Kemp- Welch. 



Chancery Diifision. 
Jessel, M.R. 
June 14. J 

Practice — Costs of Partition Action — Cannon Y.JoIuisonf 
LR, 11 Eq. ^/followed. 

This was a partition action asking for tha sale of the 
estate in (question, as to which all parties were agreed. 
The plaintiif was interested in the estate to the extent 
of one-sixth ; the remaining five-uxths balonged to the 
defendants. 

Mr. G. J. Foster Cooke, for the pLiintiff, asked that, 
following the rule laid down in Cannon v. Johnson, L.it. 
11 Eq. 90, the costs should be borne by the parties in 
proportion to their interests in the estate. 

Mr. V. Smith submitted that each party should bear 
his own costs up to the hearing. 

The Master of the Rolls ordered the costs to be 
paid in proportion to the interests of the parties. 



Chancery Dioision.l 
Jessel, MR. > Qathercole r. Smith. 
June 15. J 

Incumbents Resignation Actf 1871, s. 10— Pension^ 
Action against present Incumbent — Right of Set -of. 

This was an action by a past against the present 
incumbent of a benefice for the aiTeara of a pension 
granted to Uie former incumbent under the above Act. 
The defendant claimed a right of set-off under a judg- 
ment which he had against the plain tifi; 

Mr. Chitty and Mr. W. W. Cooper for the plaintiff. 

Mr. Ince, Mr. Bompas, and Mr. Smart for the de- 
fendant. 

The Master of the Rolls, declining to follow a 
judgment of Coleridge, C.J., to the contrary effect, held 
that under section 10 of the Act the pension was intended 
to be an inalienable provision for the incumbent, and 
that no right of set-off, as under any assignment, could 
prevail against the plaintifTs claim. He, therefore, gave 
judgment for the plaintiff, with costs, for the amount 
claimed. 



CJiancery Division. ] 

Malins, V.C. 

June 6. 



Mason r. Brentixi. 



Practice — Costs — Action dismissed, with Costs — Counter^ 
claim dismissed, with Costs — Apportionment, 

Summons to vary taxing master's certificate. 

This was an action for an injunction to restrain the 
defendant from raising a certain building to a greater 
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height than hefore, so as to interfere with the plaintiff's 
lights and for damages. The defendant, hy way of 
counter-claim, claimed damages by reason of the plain- 
tiff s proceedings in the action. 

At the hearing, on December 6, 1879, both the claim 
and the counter-claim were dismissed, with costs. The 
plaintiff had not taken in any bill of costs in respect of 
the counter-claim. The taxing master taxed the de- 
fendant's bill in respect of the costs of the action at 
315/.; and allowed the plaintiff 10/. 10«. in respect of 
the costs of the counter-claim. 

The plaintiff objected to the allowance of all items 
in the defeudant's bill of costs, which were common to 
the action and counter-claim. The taxing master over- 
ruled the objection, considering Satier v. BUton, 
L.R. 11 Chanc. Div. 416 ; s.c. 46 Law J. R^p. Ohanc. 
645, to have decided that in such cases the plaintiff 
should pay to the defendant the general costs of the 
action, and the defendant should only pay to the plaintiff 
the amount by which the costs had been increased by 
reason of the counter-claim. 

Mt, Gkuse and Mr, E. Cutler for the summons. 

Mr. Higgiru and Mr. Langxoorthy, for the defendant, 
were not called upon. 

Mali^ts, V.C, was of opinion that a new principle of 
taxation had been introduced by the Judicature Acts in 
such cases as this. The true principle had been laid 
down by Mr. Justice Fry in his judgment in Sawr t. 
BUton. The objection must, therefore, be disallowed. 



Chancery Division, 1 
Malins, V.O. \ln re Gosh an. 
June 11. J 

Petition of Right— Next of Kin-^Biyhts of t^ Croum 
— Solicitor to the Treasury — Moneys paid to^Inr 
terest on, 

A suit having been instituted with regard to the 
property, both i*eal and personal, of a testator, which it 
wati alleged had been given to trustees upon a secret 
trust, and it having been declared that, so far as the 
personalty was concerned, the pift was void, inquiries 
were directed as to the next of kin of the testator, and, 
none coming forward, an order was made that the exe- 
cutors should resign the property, consisting of leasehold 
houses, to the Solicitor to the Treasury, to be held by 
him in trust for the Grown. 

This was effected by a document under the Royal 
sign manual in September, 1872; and, at the same 
time, a sum of 0,673/. 78. Sd., being the accumulated 
rents of the leasehold property, was handed over to him. 

The suppliant in this petition of right having together 
with others in the same degree of relationship proved 
their title as next of kin of the testator, and having been 
declared entitled to the personal property which had 
been assigned to the Solicitor to the Treasury, the only 
(question now on the further consideration was as to the 
liability of the Grown to pay interest on the sum so paid 
in respect of rents, and on a further large sum which had 
been received for rents while the property had been in 
the hands of the Solicitor to the Treasury. 

Mr, JHygiju and Mr. O. Murray ^ for the suppliant, 
relied on Edgar v. Reynolds, 27 Law J. Rep, Ghanc. 
562, in support of the claim for interest. 



Mr. Pearson and Mr. Romer for parties in the same 
interest. 

Mr. Riyby, for the Grown, resisted the claim on the 
ground that the moneys were not paid to the Solicitor 
of the Treasury as administrator, as in the case cited, 
but as an ordinary individual. 

Malins, Y.G., decide! that the Grown must pay in- 
terest, at the rate of 4/. per cent, upon all the moneys 
received by the Solicitor to the Treasury. 



Chancery Division. 1 
Bacoit, V.G. > Seeab v. Lawson. 
June 4. J 

Practice — Champerty and Maintenance — Assignment 
^pendente Lite^ — Trustee in Bankruptcy — Rules of 
Court, 1875, Order L., Rule 8, Bankruptcy Act, 1869, 
M. 26,11L 

Motion by defendant to discharge order of course, 
giving liberty to H. \V. Ghatterton to carry on the 
action. Seear was trustee in bankruptcy of Benjamin 
Webster, who had mortgaged the Adelphi Theatre and 
other property to Messrs. Qatti. The action was brought 
to set aside an alleged assignment, dated October 9, 1879, 
to Lawson by Webster of his equity of redemption in 
the properties. The writ was issued on March 4, 1880, 
and on March Webster's creditors resolved to accept 
an offer made by H. W. Ghatterton to purchase the 
bankrupt's equity of redemption, an assignment of 
which to H. W. Ghatterton was afterwards made. The 
order of course was made at the Rolls on April 23, 1880, 
on a petition of course presented by Ghatterton. 

Sir H. M. Jackson and Mr. Qrosvenor Woods for the 
motion : The assignment to Ghatterton was made pen- 
dente lite-, is, therefore, of the nature of maintenance 
and chamnerty, and consequently void. This is an 
abuse of Order L., Rule 3, which can only apply to a 
valid assignment 

Mr. Winslow and Mr. Terrell for H. W. Ghatterton : 
An assignment by a trustee in bankruptcy of the bank- 
rupts rights of action is not champerty or maintenance. 
It IS the policy of the Bankruptcy Acts that such rights 
should be assigned. But, at any rate, the assignment of 
a right of action, if made together with the property 
the subject of the action, is not within the rules against 
champerty and maintenance. 

Sir H. M, Jackson in reply. 

Baook, V.O. : It is the duty of a bankrupt's trustee 
to realise the whole of his estate, and this trustee has 
performed that duty by selling to II. W. Ghatterton the 
subject of the suit. That is not champerty or mainten- 
ance* 

Motion dismissed, with costs. 



Chancery Division. \ AscROFi v. Thb Lostdoit and 
Bacon, V.G. > North - Wbstbrn Railway 
June 4. J GouPANT. 

Lands Clauses Consolidation Act, s. d2^Part of House, 

Motion on behalf of the plaintiffs to restr^n the de- 
fendant company from taking part only of certain pro- 
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perty of the plaintiffB at Wigan. The property con- 
sisted of tweWe small cottage tenements, mostly in a 
dilapidated condition, in the form of a qaadrangle, with 
a yard in the centre used by all the occupants for drying 
clothes, &c., and haying several priyies for the use of the 
occupants. The part which the company proposed to 
take included four of the cottages at one end of the 
quadrangle, and two privies, which were the only ac- 
commodation of the kind for one of the cottages to be 
taken, and also for three of the cottages not included in 
the notice. The plaintiffs served on the company a 
counter notice, requiring them to take the whole of the 
property. 

Sir H, M, Jackson and Mr, Finch for the plaintiffs : 
Section 02 of the Lands Clauses Act, 1845, requires the 
whole of a house to be taken. 

Mr. Hemming and Mr, 0. L, Clare, for the railway 
company : This yard and privies do not form part of 
any of the houses taken within the decisions on that 
subject. 

Bacon, V.O. : The whole matter will have to be de- 
cided at the hearing ; but, for the purpose of this motion, 
I must hold the whole property to be one tenement, and 
I must grant the injunction. 



The judgment is enforceable as a judgment of the EBgh 
Oourt, having been perfected before November 1, 1875. 

Mr, Cozen^'Hardy for the borough of Birmingham : 
Under Order XVI., Rule 13, parties can only be added 
before decree. Such an order as is asked would bind 
the joint board by proceedings taken before they came 
into existence. Fresh proceedings should be taken 
against them. We object to the expenses being increased 
by adding fresh parties. 

Bacon, V.C, allowed the summons; and ordered 
service upon the added defendants of a copy of the 
amended information and bill. Costs, costs in the 
action. 



^«fnZ'^';^'''*'lATTORNBT-GBNBBAI V. BoROUGH 

^Tun'el:'^- 1 OP BiKMXNaHAK. 

Practice — Adding Parties after Decree — Rules of Court , 
Order XVI,, Pule IS-^Public Health Act, 1875,m.279, 
281. 

Adjourned summons, to add the Birmingham Tame 
and Kea District Drainage Board as defendants. The 
action was commenced in 1858 to restrain the corpora- 
tion of Birmingham from discharging sewage into the 
Kiver Tame. An interlocutory restraining order was 
made on July 23, 1858, and an order extending the in- 
junction on March 16, 1871. The bill was afEsrwards 
amended ; and a decree was nu^le on April 16, 1875, 
granting a perpetual injunction, the plaintiffs under- 
taking not to enforce it for five years, so that the defend- 
ants might have time to execute certain works with the 
object of stopping the nuisance. The five years expired 
on April 16, 1880. The plaintifiTs alleged that the 
nuisance continued, and were desirous of enforcing 
their decree by sequestration. Under the provisions 
of the Public Health Act, 1875, the Local Govern- 
ment Board made a provisional order, on June 5, 
1877, forming the Birmingham, Tame, and Kea Dis- 
trict Drainage Board. That order was confirmed by 
the Local Government Board's Provisional Orders Con- 
firmation (Joint Bowds) Act, 1877. By the provi- 
sional order, it was ordered that the drainage Doard 
' shall have, exercise, perform, and be subject to, all the 
powers, rights, duties, capacities, liabilities, and obliga- 
tions of a local or urban sanitary authority ' under the 
Public Health Act, 1875. 

The plain tifi's, the relators, now took out a summons, 
under Kules of Court, 1875, Order XVI., Rule 13, to add 
the drainage board as defendants. 

Mr, Carson for the summons : The joint board have 
taken over the liabilities of the defencuEuitS; and so are 
necessary parties to enable us to enforce our decree. 



f Division, 1 
^, V.O. [ 
le 11. J 



DupuT V. Welspord, 



Chancery Division, 
Bacon, "" 
June ! 

Next Friend — Removal of— Refusal to appeal. 

Adjourned summons by three of the plaintiffs, who 
were adult, to remove the next friend of other co- 
plaintiffs who were not siii juris, because he refused to 
appeal. 

Mr, Caldecott for the summons. 

Mr, Fischer for the defendants. 

Mr, E. 8, Ford for the next friend. 

Bacon, V.C, made an order removing the next 
friend. 



Chancery Division, 1 

Hall, V.C. > In re Lanb. Luard v. Lane. 
June 8. J 

Will^- Construction — Specific Legacy — Ademption — 
Debentures — Debenture Stock, 

The testator, C. B. Lane, bequeathed upon certain 
trusts ' all my debentures in the San Paulo Brazilian 
Railway.' The testator had ten 5 per cent, debentures of 
100/. each in this railway. The clebenturee having be- 
come due on January 1, 1877, the testator, in lieu of 
payment, accepted 930/. 5^ per cent, debenture stock in 
the same company, which stock was standing in his 
name at the time of his death. The only question was, 
whether this debenture stock passed under the above 
bequest in the will. 

Mr, Kaye for the plaintiff. 

Mr, Freeling, Mr, Methold, and Mr, Thurst an HoUand 
for the defendants. 

Hall, V.C, held that the debenture stock was a sub- 
stantially different thing from the debentures bequeathed 
by the will ; and that, as such stock had been accepted 
by the testator, by his own choice, it did not pass by 
the bequest. 



Chancery Division, 1 

Hall, V.C. j- Penston v, Penston. 
June 8. J 

Will — Construction — Gift over to * surviving Children or 
their Heirs '--Child dying before Date of Will. 

The testator, Robert Penston, by his will, dated in 
1834, devised his real estate to h^ ^ ^Samuel for life. 
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and after his decease to his said son^s yrUe Hannah for 
life, and after her decease upon trust to sell and divide 
the proceeds among ' my surviving children or their 
heirs.' There were six children, one of whom died he- 
fore the date of the will ; and theprincipal question was 
whelher the next of kin of such child was entitled to 
share. 

JIfr. Stirlingy Mr, Byrne, Mr, Beaumontf Mr, Eoeritt, 
and Mr, Maddison appeared. 

Hall, V.O., said that the gift over was in effect a 
gift to the children then surviving, or the heirs (t,e, 
statutory next of kin) of the children not then surviving, 
which included the next of kin of the child who died 
bt^fore the date of the will. 



Chancery Dimion. 1 

Fbt, J. > Stbbl V, DiXOK. 

June 12, 14. J 

Practice— Fleadings—Order XVL, Hide 17-- Questions 
between Co-defendants, 

The two plaintiffs, Steel and Ohater, and the two first 
defendants^ Dixon and Qumey, were sureties for one 
Robinson ; and, as such, had each to pay 200/. The 
third defendant was Saffery, the trustee m bankruptcy. 
The statement of claim alleged that the defendants, 
Dixon and Oumey, had taken security from Robinson, 
and the plaintiffs claimed to participate in the money 
realised by the security. After the defence of Dixon 
and Qumey had been put in, Saffery put in a statement of 
defence, in which he alleged that the security given to 
Dixon and Gumey was void as being a fraudulent pre- 
ference, and made other statements as to the conduct of 
Dixon and Gumey. This was a motion on the part of 
Dixon and Gurney to have the paragraphs in Saffery's 
statement of defence, relating to fraudulent preference 
and their conduct, struck out ; or, in the alternative, 
that they might plead in reply to such part of their co- 
defendant's statement of defence. 

Mr, North and Mr, Chubb for the motion. 

Mr, MiUar and Mr, Maidlow for Saffery. 

Mr, Coohson and Mr, Warmington for the plaintiffs. 

Fb7, J., refused to make such order as was asked for ; 
but allowed Dixon and Gurney to serve such notice as 
they might be advised on Saffery, under Order XVI., 
Rule 17, to raise for deciaon any question which appeared 
in the paragraph of the statement of defence objected to. 
He reserved costs as between the co-defendants, direct- 
ing Dixon and Gumey to pav the plaintiffs* costs of this 
application, without prejudice to their getting them 
over, from Saffery, 



Comm(M FUas Division, T Re Tewkesbury Election 
June 9. J Petition. 

Parliament— Place of Tnal of Election PetitionSl 8f 
32 Vict, c, 126, s, 11, subs, llSpecial Circum- 
stances, 

A, L, Smith applied for an order that the petition in this 
case should be tried at Gloucester instead of at Tewkes- 
bury. The application was made on an affidavit by the 
Mayor of Tewkesbury that, though there was a town 
hall, it was impossible to provide in the borough proper 



accommodation for the judges and their attendants, or a 
suitable place for the trial. Both the petitioner and 
respondent had consented to the trial being at Gloucester 
instead of at Tewkesbury; and Lush, J., had made 
an order to that effect; but, after the opinion of 
Hawkins, J., in the Evesham election petition that the 
order must be made bv ' the Court,' and that the judge 
had no power to make it^ the present application was 
now made. 

The Court (Lord Coleridge, C. J., and Grove, J.) 
confirmed the opinion of Hawkins, J., that an order of 
this kind must oe made by the Court. In the present 
case, from a dislike to differ from that which in the 
exercise of his discretion Lush, J., had ordered, the 
Court granted the application ; but intimated that, for 
the future, special circumstances more than mere incon- 
venience, as appeared in this case, must be shown before 
an order would be made for appointing the trial else- 
where than in the borough to which the petition relctes. 

Order granted. 



Common Pleas Division, ] 
June 9, 14. J 



Hall v, Jupb. 



Marine Insurance — Constructive total Loss — Right of 
Master to sdl Ship — Case of stringent Necessity-^ 
Evidence, 

Action by owner of vessel against the insurer for a 
total loss. The vessel, on coming out of & foreign port, 
struck on a reef. The master made an agreement with 
one Green to do his best to discharge the cargo and get 
the ship off. Green used an insufficient number of hands 
for this purpose, and ultimately the agreement was can- 
celled, Green havlnsr, in the meantime, made a survey of 
the ship, and condemned her as unseaworthy, and likely 
to go to pieces. Afterwards, on the same day, the 
master sold the vessel and cargo to Green. At the time 
of the sale the wind had gone down, and the vessel was 
in no actual danger ; and Green, then bringing to his aid 
a large number of hands, got the vessel off at the second 
high tide after she had stmck. 

Under these circumstances Lord Coleridge, G.J., at 
the trial ruled that there was no evidence on which a 
jury could reasonably find such stringent necessity for 
the sale as would tix the assurer, and he accordingly 
directed a nonsuit, and entered judgment for the 
defendant. A rule nisi was afterwaids obtained to set 
aside such nonsuit, on the ground that there was evidence 
on which a jury might have found that the ship was 
properly sold, 

C, Russell and Myburgh showed cause. 
BiUt and J, C, Mathew were in support of the rule. 

Cur. adv, vult. 

Grove, J., now held that the rule should be made 
absolute, as, in his opinion, the case should not have been 
withdrawn from the jury. 

Lord Coleridge, C.J., retained his opinion that at 
the time of the sale there was no evidence of such urgent 
necessity as would fix the assurer, and that his ruling at 
the trial was right. 

The rule dropped. 
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COURT OF BANKRUPTCY. 
Jn r^LAGEY. Ex parte Bovji. 



Court, with a direction that the proof be admitted. The 
appellant can then get an order for payment of the com- 
position. 



Bankruptcy — Compogition — BighU of Creditor not hound 
by Composition — Proof — Jurisdiction — Bankruptcy 
Act, 1869, S8. 72, 126. 

Appeal from order of the Registrar of the Coontj 
Court at Chelmsford, sitting as judge. 

Bond recovered judgment a^inst Laeej on Septem- 
ber 21, 1875, for 69/. 10«. Sd. Lacey filed a petition for 
liquidation in August, 1877 ; and, in September, 1877, 
his creditors resolved to accept a composition of 19«. ll^c?., 
payable in instalments withm two vears from the regis- 
tration of the resolutions, which took place in December, 
1877. No trustee was appointed. Bond was not in- 
cluded as a creditor in the debtor's statement of afiairs, 
and took no steps to enforce his judgment till March 3, 
1879, when he filed a nroof of his debt. Lacey himself 
rejected the proof, ana the registrar confirmed the re- 
jection, saying that he had no jurisdiction to interfere. 

Mr, Winsloto Knd Mr, Roee-Innes for the appellant: 
Although not bound by the composition, the appellant is 
entitlea to the benefit of it. 

Mr, E. a Willis for the debtor : The Court cannot 
decide upon the validity of this debt after registration of 
the resolution and after such a lapse of time. 

The Chief Jitdoe :' The order of the registrar must 
be discharged, and the matter referred back to the County 



Toll 

el4. J 



Bankruptcy, 
Bacon, C.J. 
June ! 



In re RoeEBS. Ex parte Beeienbon. 



Bill of Sale—Setting forth Qmsideratian— Bills of Sals 
Act, 1878, s. 8. 

Appeal from the Hanley County Court 

The point for decision was whether the conuderation 
for a bill of sale, dated October 24, 1879, from the debtor 
to A. Challinor, was trulv stated. The consideration, 
as stated in the bill of sale, was : * 660/. this day paid 
by the mortgagee to the mortgagor.' In fact, 5001, was 
paid to the mortgagor ; 20/., at the mortgagor's request, 
to a valuer, who valued the property for the purpose of 
the loan ; and 40/. represented costs of the bill of sale 
and other documents which the debtor requested Chal- 
linor to include in the bill of sale, instead of deducting 
the amount from the 560/. 

The County Court judge held that the consideration 
was properly stated ; and afi&rmed the validity of the 
bill of sale. 

The trustee in the debtor's liquidation appealed. 

Mr. E, a Willis for the appeUant. 

Mr. Winslow and Mr. F. Knight for the Inll of sale 
holder. 

The Chief Jxtdoe held that the consideration was not 
properly set forth, and that the bill of sale was invalid 
against the trustee. 

Appeal allowed, noM costs. 
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HOUSE OF LORDS. 

Evidence — PMic Document — Admissibility to prom 
Birthplace and Age, 

This was an appeal from a decision of the Court of 
Appeal (reported 49 Law J. Rep. 41) affirming one of 
MAinrB,V.C. 

The parties were claimants, as next-of-kin^ to the 
estate of a Mrs. Mangini Brown ; and the question was 
whether her father, Antonio Mao^ni, consul for Genoa, 
in London, was Antonio Mangini, of S. Ilario, bom in 
1736, whose next-of-kin were the respondents; or Antonio 
Mangini, of Quarto, bom in 1744, wnose next-of-kin was 
the appellant. 

The appellant desired to put in eyidence a report from 
the Giunta de Marina of Genoa to the Senate,maae in 1790, 
recommending Mangini for the post of agent, to which 
be was in consequence appointed. The report contained 
several particulars as to Man^dni, and, amongst them, 
describea him as a native of Quf^, aged about forty- 
five. 

Malins, Y.C, and the Court of Appeal refused to admit 
the document. 

ik&. J. Peanor^ and Mr. WHles (Mr. E. Beaunumt 
with them) for the appellant. 

Mr, Higginsj Mr, Eoeritt, Mr. Bagshawe^ and Mr. B 
JSyrsj for thereepondents, were not allied upon* 

Theb LoBDSHiPs (Lobd SKLBOsmi, L.O., Lobb 



Hatherliby, Lord BLAoxBimN, and Lord Watson) 
held the document inadmissible; and dismissed the appeal 
with costs. 



1% 3L ''-'jilfl. } ^^ ^- •^^^• 

Partition Act, 1868, m. S, 4, 5. 

This was an appeal from a judgment of the Court of 
Appeal (reported 48 Law J. Rep. Chanc. 352) reversing 
one of Malins, V.C, in a suit of QHbert v. Smith. 

The action was brought for a jwrtition of property in 
Birmingham, of which the plamtifb were entitled to 
about threensixteenths, and the defendants to about 
thirteennaixteenths. Th» plaintiflB applied to have the 
property sold ; the defendants, while admitting that an 
actual partition was impracticable, objected to a sale, and 
ofifored to purchase the plaintifib' interest at a valuation 
under section 6 of the Partition Act, 1868 (31 & 32 
Vict. c. 40). 

Malins, Y.C., held that the case fell within section 5, 
and directed a valuation ; but the Court of Appeal were 
of opinion that, inasmucn as it veas within section 3, it 
was excluded from the operation of section 5. 

This appeal was then Drought. 

Mr. J. Pearson and Mr. Bardswell for the appellants. 

Mr. Bristowe and Mr. Lewin for some of^ the re- 
spondents. 

Mr. Olasae and Mr, W. Cooper for other respondents. 

Their Lordships (Lord JBlackburn and Lord 
Watsoit, dissmtiente XiORD HATHXRunr) afBrmed the 
decision of the Court of Appeal; and ^smiased the 
appeal,*with costs. Digitized by V^OOQIC 
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COURT OF APPEAL. 

Court of Appeal. 
Bbamwsix, L.J. 

BkGQJLLLJLYy L.J, }• WaKD V, PlLLBT. 

Brstt, L.J. 
June 16. 

Practice — JR^erence — Jurisdiction to refer to Official 
Referee^udicature Act, 1873, «. 67, Order XXXVL, 
Rule 6. 

Appeal from a decision of the Queen's Bench 
Division, refusing to refer the questions of fact in an 
action to an official referee. 

The action was to recover the amount of a builder's 
bill, consisting of a considerable number of items. 

The plaintiff sued on a auantum meruit ; and the de- 
fence set up was, that tne plaintiff was employed by 
the defendant to do the work for a specific sum, and 
that the charges in the bill were excessive. Other 
issues, not involving matters of mere account, were 
raised by the parties on the pleadings. On February 24 
notice of trial was given. On May 28 a summons to 
refer compulsorily, under section 57 of the Judica- 
ture Act, 1873, was taken out by the defend- 
ant. The Master having made an order to refer, 
the plaintiff appealed, and Lindlgt, J., in cham- 
bers affirmed the order. On appeal the Queen's Bench 
Division (Lush, J., and Field, J.) reversed the order, 
on the ground that the matter was not one ' requiring a 
prolonged examination of accounts ' within section 67 ; 
and, therefore, that the Court had no jurisdiction to 
refer under that section. 

On appeal, Mr» Harmsworth appeared for the defend- 
ant, and Mr. BoxaU for the plaintiff. 

Their Lokdshifs reversed the decision of the Queen's 
Bench Division, and held that the Oourt had jurisdic- 
tion to refer the whole matter compulsorilv to an official 
referee under secldon 67 ; and, further, that Rule 6 of 
Order XXXVL, which provides that in certain cases an 
application to refer shall be made within four days of 
notice of trial, did not apply to references under section 
67 ; and, therefore, that the defendant's summons was 
not out of time. 



Flbtoher V, HiTDsoir. 



Court of Appeal, 
BSAICWBLL, L.J. 

Baggallat, L.J. 

Bbirt, L.J. 

June 16. 

PMic HeaUh Act, 1876 (38 ^ 39 Vict. c. 56), s, 263, 
Rule 70, Schedule IL — Omsent of Attomey-Oeneralto 
bring Action. 

Appeal from a judgment of the Exchequer Division. 

The action was to recover a penalty of 60/. from the 
defendant, imder Rule 70, Schedule It., of the Public 
Health Act, 1876, for sitting as a member of a lociJ 
board while disqualified. 

BowEN, J., ordered a stay of proceedings in the action, 
on the ground that the pl^ntiff had not obtained the 
consent of the Attomey-Gkneral, under section 263 of 
the same Act. The Exchequer Division (Huddlbston, J., 
and Stephen, J.), reversed the order, and the defendant 
appealed. 

Mr. W, O* Harrison and Mr, Cron^on for the de- 
'^ndant. 



Mr. A. Charles and Mr. Cock for the plaintiff. 

Their Lordships affirmed the decision of the Ex- 
chequer Division ; holding that, on the true cons tructirn 
of section 263 and Schedule II., Rule 70, of the Pablic 
Health Act, 1876, the consent of the Attomey-Genenl 
was not necessary. 



The Protbctob Endowment So- 
oiSFT V, Gbicb. 



Court of Appeal. ^ 
OOGKBVRN, L.O.J. 
Bramwell, L.J. 
Baggallat, L. J. 
Brett, L.J. 
June 22. 

Bond — Conditions — Repayment hy Instalments — Proviso 
for immediate Payment on single Default — Penalty. 

Appeal from a iudgment, for the defendant, of Bowsar, 
J., after trial without a jury (reported 49 Law J. Rep. 
Q3. 247). 

Mr. HerscheUf Mr. Foulkes, and Mr, Archibald for 
the plaintiffs. 

Jar. Bompas and Mr. Forest Fulton for the defendant 

Their Lordships reversed the judgment of Bowen, J. 



HIGH OOURT OF JUSTICE. 



^J^I, KRr"-l^<>™^ -• HXIOHES & Co. 

June 18. 
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(LnCITBD). 



Practice — Trial by Jury — Infringement of Patent — 
Complicated Issues — Trial before Judge — Rules of 
Court, 1876, Order XXXVL, Rule 26. 

This was an action to restrain the infringement of a 
patent, the patent being in respect of a combination. 
The plaintiff had given notice of trial before a jurv; 
and the defendant now moved that the action might 
be heard before the judge, without a jury, undex 
Order XXXVL, Rule 26. 

Mr. Lawson and Mr. Buckley for the parties. 

The Master of the Rolls held that the issneB were 
not fit to be tried before a jury, involving, as they did, 
complicated questions as to the infringement of a patent 
for a combination, and, also, as to the sufficiency of the 
sj^ecification ; and he, therefore, directed the trial before 
hmiaelf, without a jury. 



} 



Herbert v, Webster. 



Chancery Dinisian, 

Hall, V.C. 

June 17. 

Perpetuity'^Restraint on Anticipation — Oift to Class of 
which some Members ' in esse. 

In 1874 moneys were settled by Mr. and Mrs. Sharpe 
upon trusts (in effect), after their death and subject to a 
power of appointment which was not exercised, for all 
their children or any their child who being sons should 
attain twenty-one, or being daughters attain twenty-one 
or marry, in equal shares ; but, if daughters, to their 
separate use and without power of anticipation. 

The settlors died, having had two children, both being 
daughters, who were married at the date of the settle- 
ment. 

This was a special case for the opinion of the Court, 
whether the beneficiaries were entitled free from the/ 
restraint on anticipation. , r^r^r^,r^ • 
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Mr. P. Lambert for the plainlifF. 

Mr, O, W, Lawrance and Mr, Jason Smith for the 
defendants. 

Hall, V.O., following Wilson v. TTtfeon, 28 Law J. 
Kep. Obanc. 95, held that the gift to the children in esse, 
and the restraint attaching thereto, could he taken as 
distinct ; and that the restraint was, therefore, effectual. 



• WiLXOT V. Bakbeb. 



Chancery Division. 

Fry, J. 
June 16, 17, 18. J 

Specific Performance — Breach of Covenant — 
Acquiescence — Fraud, 

This was an action for specific performance of an 
agreement hy the defendant Barher to grant to the 
plaintiff a sublease of certain lands he held under a 
lease from his co-defendant Bowyer. This lease con- 
tained a covenant, on the part of the tenant, not to 
aasign or sublet without the consent, in writing, of the 
lessor, and a proviso for re-enlpj in case of breach. The 
plaintiff alleged that B6wjer had stood by while he 
(the plaintiff) expended money on the property in ignor- 
ance of the restriction against underletting, and could 
not refuse to concur in the sublease. 

Mr, Cookson and Mr, T, A, Roberts for the plaintiff. 

Mr, North and Mr, Freeling for the defendants. 

Frt, J., held that, in order that the landlord, Bowyer, 
should be precluded from his legal right to withhold his < 
consent, it was requisite (1) that the plaintiff should have 
been under a mistake ; (2) that he should have expended 
money or done something on the faith of his mistaken 
belief ; (8) the landlord must have known what his own 
rights were ; (4) he must have known that the plaintiff 
was acting in a mistaken belief; and (5) he must have 
encourag^ the plaintiff in laying out money or doing 
the other act, either directly or by abstaining from as- 
serting his legal right He held that those requisites had 
not been proved, and gave judgment for the defendants. 



} 



Chancery Division, 

Fry J. J-AtrsTiK v. Mead. 

June 19. 

Donatio Mortis Causd—DeposU^Cheque^Promissoty 
Note. 

Mr. Mead, in his last illness, and in contemplation of 
death, wished to give his wife two bills of exchange, 
and 600/., part of a sum of 2,700/. which he had on de- 
posit at his bank, subject to withdrawal on giving a 
day's notice. With that object he handed the bills of 
exchange and the banker s receipt to a friend, to pro- 
cure the produce of the bills and the 600/. for Mrs. 
Mead. Notice was given to the bank of the intention 
to withdraw the money, and the testator signed the 
form of cheque required by the bank in case of with- 
drawal or deposit in favour of a third person, filled 
in for 600/. Mr. Mead died before the notice of with- 
drawal bad expired or the bills of exchange became due. 
The object of this action was to ascertain'whecher there 
was a complete donatio mortis causd, 

Mr, Joyce for the plaintiff, the executor of Mr. Mead. 

Mr. North and Mr, T, C. Jarvis for Mrs. Mead, the 
donee. 

Mr. Fraser for persons interested in the residue. 

Frt, J., held that there was no complete gift of the 
600/. He reserved judgment as to the bills of exchange. 



Permissive Waste — Tenant for Life xoith Obligation to 
repair — Action for Non-repair against Executor of 
Tenant for Life—S ^ 4 Win, IV. c, 42, s. 2. 

Action brought by reversioner in fee against the 
executor of the tenant for life, to recover damages for 
permissive waste occasioned by the non-repair of the 
premises during the lifetime of the tenant for life. 

The devise had been to a woman ' for her separate 
use during her life, she keeping the houses in repair,' 
with remainder to the plaintiff. She enjoyed the pro- 
perty for several years, but did no repairs ; at her death 
plaintiff entered, and, having done the necessary repairs, 
sought to recover the amount from her executor. 

Iq the Oountv Court, iudgment was given for the 
defendant, on the ground that no action lay under 
3 & 4 Wm. IV. c. 42, s. 2 ; and this was an appeal by 
special case from that judgment. 

Whitaker (of the Equity bar) for the plaintiff appel- 
lant. 

Percy Oye for the defendant. 

Cur. adv. wdL 

June 10.— The Court (Lusk, J., and Field, J.) gave 
judgment for the plaintiff ; holding that, as the tenant 
for life took under a devise containing an express con- 
dition that she should repair, the immediate reversioner 
had aright of action against her at common law for 
permissive waste ; and, this being so, the right was con- 
tinued against her executor by 3 & 4 Wm. IV. c. 42, s. 2. 



Qu^erCs Bench Division, 
June 21. 



Barker v, IIemhino. 



Practice — Costs in Action — Set-off, 

This was an appeal from a decision of Lindlet, J., 
affirming an order of a Master on taxation. 

The plaintiff. Barker, commenced an action against 
Johnson and Hemming, as drawer and acceptor of a bill 
of exchange. The action was abandoned as against 
Hemming, and he became entitled to his costs therein. 
Judgment went by default against Johnson ; execution 
issued, and the sherilf seized certain goods. Thereupon 
Hemming claimed the goods, and an interpleader issue 
was tried, in which Hemming's claim was oarred, with 
costs. 

In taxing the costs of the action, the Master allowed 
the costs due from Hemming in respect of the inter- 

g leader to be set off by the plaintiff against those which 
e was entitled to receive in respect of the action. 

Lindley, J., affirmed the Masters order. 

Oore for the defendant Hemming. 

J. W, Mellor and Baylis for the plaintiff. 

The Court (Cockburn, L.C.J., and Bowe:t, J.) held 
that the order of the Master was wrong, and allowed 
the appeal. The proceedings in the action and in the 
interpleader were distinct, and costs in the one could 
not be set off against costs in the other. 



Ball v, Hayward. 



Common Pleas Dicision, 

June 10. 

Costs^ Action for Recovery of Land^Third Person^ not 
Party, ordered to pay Costs— Judicature Acts, 

This was an action to recover land, in which the de- 
fendant obtained judgment. A rule had been obtained 



96 [VOL. i«o 



THE LAW JOUENAL. 



fKOTliS OF OASB& 
Jane S6, 1880. 



c 



by Ambrose for the defendant, calling on Thomae 
Molyneux to show cause why he should not pay the 
defendant's costs in this action when taxed. The rule 
was obtained on its being shown that Molyneux was 
really the person suing, and that the plaintiff on the 
i*ecord was only his nominee. 

Lofthouse showed cause, and contended that, before the 
Judicature Acts, the Court had jurisdiction to order a 
person, not party to the record, to pay the costs only in 
an action of ejectment; and, that action no longer 
e^dsting, the Court should not exercise such a juris- 
diction in this action, as it would then make a distinction 
between it and other actions, which was not included by 
the Judicature Acts. 

The Court (Lord Oolbridgb, O.J., and Grovb, J.), 
however, made the rule absolute. 

RuU absolute. 



Cofmnon Tteas Division, 1 ■n,™^^ . „ Txr^«« . , , 
May 6. June 23. } ^^tcham v. Worrall. 

Infant — Breach of Promise of Marriage — Jtaiification — 
Fresh Promise— S7 ^' 38 Vict. c. 62. 

Action for breach of promise of marriage. 

In January, 1875, when the defendant was under age, 
he offered to marry the plaintiff, and this offer was then 



accepted. The defendant came of age in December, 
1876; and afterwards, towards the end of 1878, he 
asked the plaintiff to fix a day for the marriage, and she 
accordingly fixed June 6, 1870. In April, however, of 
that year, the plaintiff's mother being seriously ill, 
the defendant, at the nlaintiff's request, reluctantly 
assented to postpone tne marriage for a month. 
The parties afterwards quarrelled; and ultimately 
the defendant refused to marry the plaintiff, and 
the present action was brought. The cause came on to 
be tried before Lord Ooleridob, C.J., in Middlesex, 
when the learned judge withdrew the case from the jury, 
except as to damages ; and it was agreed that the Court 
should enter judgment for the plaintiff for 4G0L 
damages, if the Court should be of opinion that there 
was reasonable evidence of a promise to marry not refer- 
able to a ratification only, so as to take the case ont of 
37 & 38 Vict. c. 62. 

Henry Mattheios (Stokes with him) moved for judg- 
ment accordingly. 

BuckneU, contrH, for the defendant. 

Cur. adv, vuU, 

The Court now delivered judgment — Dsnkan, J., 
and LiNDLEY, J., that there was such evidence of a freeh 
promise after the defendant had come of age ; Lord 
Coleridge, C. J., that there was not. 

Judgment for thepimnt^. 



Digitized by 



Google 



NOTES OF CABBa,"] 
Jnly 10, 1880. J 



THE LAW JOUENAL. 



IVOL 15.] 97 



T 



^Mt d (S^KBtB. 



HOUSE OF LORDS. 

Grrr Baiyk v, Babbow aitb Amotheh . • . 07 

COURT OF APPEAL. 

CoLTXB, Re ,08 

Fox, Wauleb, & Co., In re. Ex parte Bishop , 97 

M'DoNALD V, Ghbskbt . . . . . .98 

Ptjgm v. Goldbn Valley Railway Company , .98 

RjsGiNA V. Shbvabd 98 

Sullivan v, Mitcalfb and Others . . . .98 

HIGH COURT OF JUSTICE. 

Albion Lifr Assubancb Socibtt, In re (Chanc.) • 99 



AfiTISANS AND LaBOTTBBBS' BwBLLINOS ImFBOYBMBNT 

Act, He, Ex parte Jonbs (Cbanc.) . , . .99 
Boyd's Sbttlbd Estates, In re (Chane.) . . .99 
Finch, Be. Abbiss v, Bvbney (Chanc.) . . .99 
Hamhant, In re. Lett v, Hammant. Hauohey v. 

Lett (Chanc.) 100 

Heb Majesty's Pbincipal Secbbtary of State for 

Wab v. Chubb (Chanc.) 99 

Stansfield v. Stansfibld (Chanc.) . , . .100 
Stones v. Ratcuffe (Chanc.) 100 



HOUSE OF LORDS. 
Souse of Lords.^TuE City Bank v, Babrow ajjd 
June 21, 24, 25. J Anotheb. 

Fledging of Goods by Bailee — Canadian Law — Notice. 

This was an appeal from a judgment of the Court of 
Appeal, which reversed one of Liwdley, J. 

The respondents employed Walter Bonnell, a tanner 
and leather merchant in Canada, having an oi&ce in 
London as Walter Bonnell & Co., to tan hidee and con- 
sign them to London. Certain hides ^ere accordingly, 
in the year 1876, tanned and consigned by Bonnell to 
W. Bonnell & Co. Bonnell drew bills on W. Bonnell 
& Co. against the hides, and sold the biUs to the Bank 
of Toronto, hypothecating the biUs of lading as security. 
The bills of exchange and bills of lading were transmitted 
by the Bank of Toronto to the City Bank, which, on the 
former being dishonoured, took possession of the hides. 

The respondents, on diiscovenng this, tendered the 
amount of Bonnell's charges for tanning, &c., and claimed 
the goods. 

Bionnell was a leather merchant as well as a tanner ; 
and it was admitted that the banks had no notice that 
the hides did not belong to him. It was contended for 
the appellants that BonneU was a &ctor entitled to pledge 
the goods by English law ; or, if not, at all events by 
Canadian law ; and, further, that, by Canadian law, Ihe 
bank could hold, in the absence of notice, even if Bonnell 
had no title to nled^e. 

Lindley, J., decided against the bank on the first two 
contentioniBy but gave judgment in its &TOur on the 
third. 

YOL. XT. 



The Court of Appeal decided against it on all three 
grounds. 

Mr. Cohen and Mr. It. V. Williams for the appellants. 

Sir F. Herschell (Solicitor-Oeneral) and Mr, Home 
Fayne^ for the respondents, wepe not called upon. 

Their Lordships (Lord Sclborne, L.C^ Lord 
Hathbrlby, Lord Blackburn, and Lord Watson) 
affirmed the judgment of the Court of Appeal; and 
dismissed the ap^al, with costs. 



COURT OF APPEAL. 



In re Fox, Walkbr, & Co. 
parte BiSHQP. 
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Court of Appeal. ' 

Jambs, L.J. 

Cotton, L.J. 
Thbbiqbb, L.J, 

June 17, 18. 

Froof — Liabilitg provable — Discounter — General 
Guarantee — Indorser — Bankruptcy Act, 1869, s. 31. 

Appeal from the decision of the Chibf Judge in 
Bankruptcy, admitting a proof by the trustee in bank- 
ruptcy of Sanderson & Co. against the estate of Fox, 
Walker, & Co. 

The case is reported ante^ p. 89, sub nom. In re Fox, 
Walker f 8^ Co., ex parte Turquand, 

Their Lobdships dismissed the appeal ; but reserved 
judgment on the point whether S^derson & Co.'s 
trustee was entitled to prove for interest on the amount 
which he had paid ud to the commencement of Fox, 
Walker, & (}o.^s liquidation. 
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(hurt of Appeal. 1 

OOTTOK, li. J. \ Re OOLTKR. 

June 19. J 

Trustee Act, 1860, e. 32— iVew Trustees-^Discharge of 
Lunatic Trustee and Appointment of continuing 
Trustee in Place of themseloes and Lunatic Trustee, 
Petition for the appointment of new trustees. 
One of three trosteee had become lunatic; and a 
petition was presented in lunacy and Chancery, praying 
that the lunatic might be discharged, and the two other 
trustees apnointed trustees in the place of the three. 

All the beneficiaries were sui juris, and joinbd in the 
petitioiL 

Mr. W. P. Beale, for the petition, referred to In re 
Stokes^s Trusts, 41 Law J. Rep. Ohanc, 290 ; L.R. 13 Eq. 
333 ; Jn ra Karfor^e Trusts, L.R. 13 Ohanc. Div. 135 ; 
and In re DalgleisfCs Settlement, L.R. 4 Ohanc. Div. 
143, as cases where simikr orders had been made, the 
Oourt of Appeal having reappointed as trustees two 
already existing trustees. 

OoTTON, L.J., declined to follow In re Stokes's Trusts 
and In re Harford's Trusts, and to reappoint the two 
existing trustees in the pkce of three, when the effect 
would DC to oust one of the trustees ; and required the 
original number to be filled up. 



Regika V, Shewabd. 



Court of Appeal, 

Bbamwxli., L. J. 

Baggallat, L. J. 

Bbbtt^ L. J. 

June 29. 

' Certiorari '—LoTuls Clauses Consolidation Act (6 Vict, 
c, 18) — Inquisition to assess Compensation under — 
Time withtn which a ' Certiorari' wHl he granted to 
quash Inquisition — Discretion, 

Appeal from a judgment of the Queens Bench Divi- 
sion (reported 49 Law J. Rep. Q.B. 329) refusing a 
certiorari to bring up, for the purpose of quashing it, an 
inquisition held to assess compensation under the La^ds 
Clauses Consolidation Act 

Sir H. Oiffard, Mr. Bidder, and Mr. J, G, Hdlway 
for the prosecutor. 

Sir A. James and Mr. Latham for the defendant. 

Their Lobdships unanimously affirmed the judgment 
of the Queen's Bench Division. 



^M'DOXALD V. OflESNSr. 



Court of Appeal. 

Bbaicwell, L.J. 

Baggallat, L. J. 

Bbbtt, L. J. 

June 29. 

Bankruptcy — Composition — Debtor'' s Statement — Banh- 
ruptcy Act, 1869, s. 12G. 

Appeal of the plaintiff from the judgment of the 
Common Pleas Division (Gbovb, J., and Lii^dlet, J.) 
upon the report of an official referee. 

The question arose on a counter-claim set up by the de- 
fendant against the plaintiff. The defendant, having been 
appointed trustee in the bankruptcy of one Porter, sold 
the bankrupt's book debts to the plaintiff. The plaintiff 
became bankrupt, and resolutions for accepting a compo- 
sition were duly passed at two meetings of the creditors 
under section 126 of the Bankruptcy Act, 1869. The 

Slaintiff, in his statement to the creditors, scheduled the 
efendant (who did not assent to the composition) as a 
creditor in respect of two 9ums of 82/. ana 119/., which 



were the sums due to the defendant for the purchase of 
Porter's book debts, but the plaintiff omitted to put in 
the schedule a debt of 8/. wtiieh was owing to the de- 
fendant personally for services rendered by him to the 
plaintiff. The defendant counter-claimed in respect of 
all the above three sums, and the report of the official 
referee found that all of them were due to the de- 
fendant. 

The Common Pleas Division gave judgment for the 
defendant for the amount claimed. 

Mr. W. Qraham for the plaintiff. 

Mr. F. Clarke for the deiendant. 

Their Lobdships held that the defendant was not 
bound hj the composition ; and affirmed the judgment 
of the Common Pleas Division. 



StJLUVAK V, MlTCALFB AITD OtHBBS. 



Court of Appeal. ' 
Bbaxwell, L.J. 
Baggallat, L. J. 
Thesigeb, L. J. 
Feb. 17. June 80. 

Company-^Prospectus^What Contracts should be dis- 
closed in Prospectus^ Companies Act, 1867, s. 3S. 

Appeall from an order of Gbote, J. 

The action was to recover the price paid by the 
plaintiff for shares in a company, which the plaintilf 
alleged that he had been induced to purchase on the 
faith of a prospectus fraudulent within section 38 of the 
Companies Act, 1867. The statement of claim alleged 
that the defendants issued the prospectus, and were, at 
the time of such issue, promoters and directors of the 
company; that the prospectus disclosed a provisional 
agreement for the purchase, on behalf of the companj, 
of certain patent rights, for the purchase and develop- 
ment of which the company was formed ; but that the 
prospectus did not disclose other contracts between the 
promoters of the company and the vendors of the patent 
rights, by which the latter were to retain part only of 
the purchsse money — by far the larger portion of it 
being divided between all or some of the promoters ; 
that the defendants were well aware that these con« 
tracts had been entered into, and had omitted to specify 
them in the prospectus. 

The defendants demurred to the statement of claim. 

Grove, J., having overruled the demurrer, the de- 
fendants appealed. 

Mr. W. O. Harrison, Mr. Talfourd Salter, and Mr. 
J2. M. Bray for the defendants. 

Mr. Collins and Mr. S. Brice for the plaintiff. 

Cur, adv. mdt. 

June 30.— Their Lobdships (Baggallat, L.J., and 
Thesigeb, L.J. ; Bbamwell, L.J., dissenting) affirmed 
the judgment of Qrove, J. ; holding that the omission of 
the defendants to specify the contracts mentioned in the 
statement of claim rendered the prospectus ' fraudulent ' 
within section 38 of the Companies Act, 1867. 



PuoH V. Golden Valley Railway 

COHPART. 



Court of Appeal. \ 

Jaues, L. J. 

Cotton, L. J. 
Thesigeb, L.J. 
May 31. Junel. 
July 2. J 
Railway Clauses Consolidation Act (Q & 9 Vict. c. 20), 

s. 16 — Construction — Diversion of River — Necessity, 

Appeal from decision of Fby, J., in favour of the 
plainUff. The case is reported 48 Law J. Rep. Ohanc. 066. 
Digitized by V^OOQIC 
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The company appealed. 
Mr, Bavey and Mr. Speed for the appellants. 
Mr, Robinson and Mr, Maclean for the plaintiff. 
Their Lordships dismissed the appeal. 



HIGH COURT OF JUSTICE. 
Chancery IHmM<m,\ Her Majbstt's Prihcipai Sec- 

JeSSEL, M.B. > RETARY OP StATB POR WaR V. 

June 25. J Chubb. 
Practice — Action hy Crown — Undertaking in Damages, 

In this case the defendants requested that a motion 
for an injunction might stand over to enable them to 
answer atfidayita ; and the plaintiff asked, in the mean- 
time, for an inteiim injunction. This was not objected 
to, but the defendants required the plaintiff to g^ve the 
usual undertaking in damages. 

The Solicitor-General (Sir Farrer Herecheil) and Mr, 
Righy, for the plaintiff, submitted that the Crown was 
not bound to give any undertaking in damages. 

Mr, Whitehome for the defendants. 

The Master op the Rolls said he could make no 
exception in favour of the Crown ; and that, unless the 
undertaking were given, the interim injunction could 
not be granted. 

On this expression of opinion the plaintiff*8 counsel 
gave the usual undertaking in damages on behalf of the 
Crown. 



Chancery Divieion,^ Re Ariibans akb Laboitrers' 
JxssBL, M.R. j- Dwellings Improyement Act. 
June 26. J Ex parte ZouvA, 

Practice — Land compulsorily taken hy Corporation — 
Petition hy Mortgagor for Payment out to Mortgagee — 
Costs, 

In this case the Board of Works had taken land com- 
pulsorily under the provisions of the Artisans and 
Labourers' Dwellings Iinprovement Act, and paid 
the purchase-money into Court. The land was mort- 
gaged, and the amount of the mortgage debt was greater 
than the amount of the purchase-money. The mort- 
^ragor presented a petition that the money might be paid 
out to the mortgagee in part discharge of his debt. He 
served the mortgagee with the petition, and the mort- 
gagee appeared separately at the hearing. 

Mr, CYossley, for the petitioner, submitted that the 
mortgagee's costs ought to be paid by the board. 

Mr. Solomon for the mortgagee. 

Mr, Pownallf for the board, submitted that it ought 
not to pay more than 40s, for the mortgagee's costs, and 
cited In re Halstead United Charities, L.R. 20 Eq. 48. 

The Master op the Rolls said that he should fol- 
low the case cited ; and ordered that the board should 
pay the mortgagee for his costs 40«., and the costs of an 
affidavit of service of the petition on him. The mort- 
gagee to add the rest of his costs to his security. 



Chancery Dimsion, 1 
Jessel, M.R. \ In re Botd's Settled Estates. 
July 3. J 

Settled Estate — Proceeds of Sale — Investment on Mort- 
gage of Real Estate — Term in Freeholds, 

In this case a settled estate had been sold, and the pro- 
ceeds paid into Court. The investment clause in the 
settlement authorised the trustees to invest on mortgage 



of real estate. It was proposed to lend the proceeds of 
sale on mortgage of a portion term of 800 years in 
freeholds, and a petition was presented asking the 
sanction of the Court. 

Mr, Chitty, Mr, Wolstenholme, and Mr, R. F, Turner 
for the parties. 

The Master op the Rolls was of opinion that the 
power did not include leasehold securities of any kind ; 
and refused the application. 



^LmS^'o''"! ^^ ^* ^™^^ ^™ AsStTRANCE 

July's.' ' J S^^^=^^- 

Unlimited Assurance Company — Shareholders and As- 
surance Memhers — Contributory — Primary Liability, 

This was a company, established under the Companies 
Act, 18G2, with unlimited liability. By the memor* 
andum of association the capital was to be 50,000/., 
divided into 5,000 shares of 10/. each. It had been re- 
cently decided by Fry, J., in Winstone's Case, 4d Law 
J. Rep. Chanc. 607; L.R. 12 Chanc. Div. 239, that en 
' assurance member,' or policyholder with participation 
in profits, was liable as a contributory. 

This was a summons taken out by the official liquid- 
ator, for the purpose of making a call on the assurance 
members. 

Mr, Olasse and Mr, Boome for the official liquidator. 

Mr, Biggins and Mr, Hatfield Green for share- 
holders. 

Mr, Macnaghten and Mr, Borthwick for policy- 
holders. 

Malins, V.C, said that Fry, J., in deciding that an 
assurance member was liable to be placed on the list of 
contributories, expressly left the amount and extent of 
his liability an open question. This was an unlimited 
company ; and, therefore, every shareholder was liable 
to be called upon to contribute to his last fiirthing. On 
the other hand, as long as the company was a going 
concern, there was nothing in the articles of association 
enabling any call to be made upon a policyholder. 
Surely the persons who were alone liable, while the 
company was a going concern, were the persons primarily 
liable when the concern stopped. There must, therefore, 
be a declaration that the shareholders were primarily 
liable to pay the debts of the company. 



Chancery Division.'S 
Malins, V.C. > Re Finch. Abbibs v, Burnet. 
July 6. J 

Will^Vevise of Real Estate to Trustees in Fee-^Equit- 
able Limitations — Contingent Remainder — Executory 
Devise. 

Robert Finch, by his will, dated August 10, 1828, 
after giving certain pecuniary legacies, densed unto 
William Macdonald and three others, their heirs and 
assigns, all his freehold estates upon trust, to pay the 
rents thereof unto his wife, Maria Finch, during her 
life ; and, after her decease, upon trust, to retain for 
their own use the rents during the life of Henry Mayer : 
and, after his decease, upon trust, to convey his freehold 
estate and the rents thei'eof ' unto such son of William 
Macdonald as should iirst attain the age of twenty-five 
years, when he should have attained his said age of 
twenty-five years.* 

The testator died in the year 18dO; his widow died 
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in 1839. Douglas Macdonald, the eldest son of William 
Macdonald, attained the age of twenty-five in 1836, 
and died in the lifetime of Henry Mayer, who died in 
1877. Upon his death this action was brought, claim- 
ing, amox^fst other things, a declaration that the gift 
of real estate in favour of such son of William Mac- 
donald as should first attain the age of twenty-five years 
was void for remoteness. 

Mr, Joshua WUliams and Mr. Wcrsley Knox, for the 
heir-at-law of Douglas Macdonald, contended that, if these 
limitations had been legal, the contingent remainder 
would have been clearly well given ; and that the limit- 
ation was equally good as an equitable limitation. The 
Court would never construe any limitation as an execu- 
tory devise which could fairly be regarded as a re- 
mamder. 

Mr. Bavey and Mr. Chapman Barber , for the heir-at- 
law of the testator, contended that this was an equitable 
executory interest ; and, as it might, by possibility, have 
vested beyond the limit of a life in being and twenty-one 
years after, was void for remoteness. 

Malins, V.C, said it had been argued that the doc- 
trines governing contingent remainders had no applica- 
tion to equitable limitations. That argument was 
unsustainable. This was a contingent remainder, which 
would have clearly taken effect if it had been a legal 
limitation ; and equally took effect being an equitable 
limitation. The heir-at-law of Douglas Macdonald was, 
therefore, absolutely entitled to the real estate. 



* Chancery Division, 1 

Bacon, V.O. J-Stansfield v, Stanbfibld, 
June 22. J 

WiU — Construction — Gift to Children — * Persona desig- 
nat<B^ or Class. 

J. Stansfield, by his will dated February 19, 1870, 
specifically devised certain freeholds to trustees on 
trust to pay the income to his wife for life for her separate 
use ; and also specifically bequeathed certain chattels to 
his wife for life, and at her decease directed that the 
freeholds and chattels should be sold, and that the money 
arising from such sale should be divided equally between 
* his nine children,' and he gave and bequeathed the 
same accordingly. He then gave all his money and 
other personal estate, not thereinbefore specifically be- 
queathed, to trustees to convert and pay the proceeds 
equally to and between ' all his children,' except that 
his eldest son, John, should — for reasons stated — receive 
30^. less than each of his other children, and he gave and 
bequeathed the same accordingly. 

The testator's wife died in his lifetime. The testator 
died on December 23, 1876, leaving seven children only 
him surviving. This was a special case to obtain the 
opinion of the Court whether the residuary bequest was a 
bequest to the children as a class, or as personcs designatts. 

Mr. W. Barber, Mr. Bush, and Mr. C. Herbert Smith 
for the parties. 

Bacon, V.C, said that the testator had explained the 



residuary bequest to ' all his children ' by the precedinjr 
bequest to 'his nine children,' and that they took as 
persona designate. 
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Chancery Division. 

Bacon, V.C. 

June 25. 

Practice^Rules of Court, 1875, Order XL., Rule 11— 
Preliminary Accounts — Further Hearing. 

In an action by a legatee against an executor, to obtain 
payment of his legacy, and, if necessary, to have tb«^ 
testator's estate administered, the defendant, by hi* 
statement of defence, declared himself willing to account 
The plaintiff moved for an account under Order XL., 
Rule 11 ; minutes were prepared, and the only question 
was as to the form of tne minutes with regard to the 
further hearing of the action. 

Mr. F. H Colt for the plaintiff. 

Mr. Barrett for the defendant. 

Bacon, V.C, mado the order for an account; and 
approved of the insertion in the minutes of the words : 
* And this action is not to come into the paper for trial 
until the chief clerk's certificate has been made.* 



Chancery Division. 

Bacon, V.C. 

June 26. 
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Hakm ANT. Lett v. Ham- 
Hatjghey r. Lett. 



Legacies — Cumulative, or in SubstittUion. 

Further consideration. 

Mary Hammant, deceased, by her will, gave all her 
property to trustees upon trust to sell, and out of the 
proceeds to pay, inter alia, ' the sum of 601. to each of 
the grandchildren of my brother, Thomas Taylor ; and 
then to pay to John Magenis, the son of my niece, Ann 
Magenis, the sum of 25/.; and then to pay to Ellen 
Pollard, the wife of Thomas Pollard, 261. ; to Margaret 
Denny, of Union Buildings, Woolwich, aforesaid, 261., 
for her separate use. I direct my trustees to pay to the 
two eldest children of my niece's first husband, the late 
Dadiel Hawkey, the sum of 50/. each.' 

The chief clerk found that John Magenis and the 
two eldest children of Daniel Hawkey were also grand- 
children of the testatrix's brother, Thomas Taylor. The 
point for decision vras, whether the respective legacies 
of 25/. and 50/. each to those persons were cumulative 
legacies in addition to the legacies of 50/. each which 
they would take as grandchildren of Thomas Taylor. 

Mr. Badcock for the plaintiffs, the executors and 
trustees. 

Mr. Woodroffe for John Magenis and the two eldest 
children of Daniel Hawkey. 

Mr. Barrett for the residuary legatees. 

Bacon, V.C. : In my opinion, the legacy of 25/. to 
John Magenis shows a special intention to benefit that 
person, and that legacy is, therefore, cumulative ; but 
the two legacies of 50/. to the two eldest children of 
Daniel Hawkey are not cumulative. 
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HOUSE OF LORDS. 

Mouse of Lords, \ The Sotjth-Eastern Railway Oom- 
July 5. J pant V, Sjothebman akd Othebs. 

Contributon/ Negligence, 

This was an appeal from a decision of the Court of 
Appeal refusing to grant a new trial in an action brought 
under Lord C&mpbeirs Act for compensation for the 
death of one Henry Smitherman. 

The deceased was at the station of East Farleigh, about 
to trayel by a train of the appella'nt company. Upon 
hearing the signal announcing the approach of his train, 
he started to cross the line to the platform where the 
train would draw up. The train was. however, preceded 
by another which did not stop, and by which the de- 
ceased was run oyer and IoIImI. It was alleg^ that 
some of the company's servants, on observing his danger, 
shouted to him to stop ; and the question was, whether he 
had contributed by his own negligence to the result by 
purposely disregarding the warnings. 

The jury found in fiivour of the plaintifls, with dam- 
ages amountmg in all to 900/. An order for a new trial 
was made in the Exchequer Division ; but was reversed 
by the Court of Appeal, which, however, reduced the 
damages to 70(V. 

The company appealed. 

Mr, Ber^amm^ Mr, Cohen, and Mr, Brefnner for the 
appellants. 

Mr, Bargrave JDeane for the respondents. 
YOL. XT. 



Their Lobdships (Losd Selbobitb, L.C, Lord Pen- 
zance, Lord Blackbttrn, and Lord Watson) reversed 
the judgment of the Court of Appeal, and restored the 
order for a new trial. 



ffotue of Lords, 
July 6, 6, 8. 



•PeARES V, MOSELET AND OTHERS. 



Cfift to a Class — Bemateness as to some of the Class — 
Oift void as to aU. 

This was an appeal from a decision of the Court of 
Appeal affirming one of the Master of the Rolls. 

Joseph Moseley, by his wHl, left personal property 
upon trust for his son William 'Moseley for fife, and 
arter his death for all his children who should attain 
twenty-one, and the issue of such of them as should die 
under that age leaving issue, ' which issue should after- 
wards attain the age of twenty-one, or die under that 
age, leaving issue at hiSj her, or their decease, or respec- 
tive deceases, as tenants in common of more than one ; 
but such issue to take only the share or shares which 
his, her, or their parent or parents respectively would 
have taken if living.' 

William Moseley had issue three children, two of 
whom died infjEints^ and without issue. The third, 
Harriet, attained the age of twen tyHo ne, and was married 
to H. Pearks. On the death of William Moseley, Mr. 
and Mrs. Pearks, and the trustees of their marriage 
settlement, filed a petition praying that the fund might 
be paid to them. 
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The Tesiduary legatee under the will of Joseph 
Moseley opposed, upon the ground that the gift, so far as 
regarded the grandchildren and remoter issue of William 
Moselej, was too remote ; and that; as the gift was a 
class gift; the whole in consequence failed. 

The Master of the Rolls rejected the prayer, and 
directed payment to the residuary legatee, upon the 
authority of the decision in Smith y. Smith, L. R. 
5 Chanc. App. 342. 

The Court of Appeal confirmed the decision of the 
Master of the Rolls, considering themselyes also bound 
to follow Smith V. Smith ; but they expressed their con- 
currence with the reasoning of Malins, V.O., who, on a 
preyious petition on a similar clause in the same will 
{Re MoseUifs Trusts, 40 Law J. Rep. Ohanc. 275), held 
the gift ^od as to the children of the life tenant, 
though yoid as to remoter issue. 

The present appeal was brought at the suggestion of 
the Court of Appeal. 

Mr. Chitty, Mr, W, Barber, and Mr, Romer for the 

appellants. 

Mr, WaUer, Mr, Davey, and Mr, RawUnson for the 
respondents. 

Their Lokdships (Lobd Sblbobnb, L.C, Lobd 
Pbnzancb, Lobd Blackbttbn. and Lobd Watsok^ 
held Smith y. Smith to have oeen well decided ; ana 
dismissed the appeal. By agreement of the parties, the 
costs were ordered to be paid out of the estate. 
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Chancery Divition,^ 
Malins, V.C. VRs Ejtowlbb. Roosb v. Chalk. 
July 12. J 

WUl^No residuary Beouest—Executors^Nb Next ^ 
Kin^Rights of the Crovm^Execut&rs absolutdy en- 
titled. 

This action was commenced for the administratiou of 
the estate of Mrs. Cecilia Eliza Knowles, who made her 
will, dated May 11, 1878, whereby, after diieetiiig her 
just debts and funeral expenses to be paid by W ex- 
ecutors, apnointed the pUuntiff, her friend and mediesl 
man, and tbe defendant, a solicitor, her execatoxs ; and, 
after giying a number of legacies, including one to tiie 
plaintiff of 1,000/., and another to the defendant of 100^, 
reyoked all other wills made by her. The testatrix died 
in December, 1878, without any next of kin, and poeBessed 
of considerable personal estate, much more than suffidfiDt 
to pay her debts, funeral expenses, and legacies. 

The executors proved the will, and paid the debts and 
legacies. 

The executors now claimed to be entitled to the re- 
siduary personal estate for their own benefit in equal 
moieties. 

Mr, Olasu, Mr, Pearson, Mr. Davenport, and Mr. B. 
Beaumont for the executors. 

Mr, Righy, for the Crown, resisted the claim, and con- 
tended that, the testatrix haying died without anj 
known next of kin, her personal estate belonged to tbe 
Crown. 

Malins, V.C, decided that the executors were en- 
titled to the residuary personal estate absolutely, in equal 
moieties. 



Will — Potoer of Sale — Trustees, toith Consent in Writing 
of Tenants for Life— Infant Tenant in Tail in Posses- 
sion — Exercise of Power of Sale by Trustees — Oood 
Title. 

Sir Thomas Neave, by his will dated in 1842, devised 
his real estate to trustees upon trust for his son, R. D. 
Neaye, for life ; then for his grandson, A. Neave, for life ; 
and, after his decease, in trust for A. Neave's eldest son 
in tail male. And it was provided that it should be 
lawful for the trustees, with the consent in writing of 
the person for the time being entitied as beneficial tenant 
for ufe in possession under the trust limitations therein 
contained, to sell the said hereditaments in manner 
therein directed. 

Both tenants for life were dead, and there was an 
infant tenant in tail. 

The trustees had entered into an agreement for the 
sale of part of the devised land with Chapman and Wren, 
who objected to completing on the ground of the infancy 
of the tenant in tail, on which account the power of 
sale could not be effectually exercised. 

Mr, Sturges for the trustees. 

Mr. J, T, Humphrey for the purchasers. 

Malins, V.C, decided that the power of sale could 
be effectually exercised by the trustees, notwithstanding 
the infancy of the tenant in tail in possession. 



Chancery Division.'\ 

Hall, V.C. VClat v. Tbttltbt. 
June 26. J 

Power of Sale of Land — Charge of Ddts — Pover tv 
Executors — ^Administrator cum Testamento annexe ' — 
22 * 23 Vict, c, 35. 

Thomas Clay, deceased, by his will directed that all 
hia just debts, &c., should be paid by his executon 
thereinafter named ; and, in case nls personal estate was 
insuiBdent, he charged his real estate with payment of 
the deficiency. He gave hia real and personal estate to 
his wife, Eliza Clay, for life, with remainders over ; and 
then directed that his executors should, upon the decease 
of his wife, sell and divide the estate ; and appointed 
two executors. The executors renounced probate, and 
the widow took out administration with tiie will annexed. 
Hie question arose, upon a contract for sale of real estate 
by the admmistratrix, whether she could exercise the 
power contained in the change of debts. 

Mr, Simmonds appeared for the vendor. 

Mr, Cadman Jones for the purchaser. 

Hall, V.C, held that the titie could not be forced on 
the purchaser. The expressed intent of the will was 
that the executors shoula be the persons to selL The 
Act 22 & 23 Vict. c. 35 did not assist, for it did not 
give the power to the legal personal representative fDr 
the time oeing. 
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re YouLB. Eobbbxb v, Yoitlb. 



Chancery Dtvision, 

Hiix, V.O. 

June 29. 

Will — Comtruction — Uncertainty — Gift over on Death 
before the Execution of the Trtists, 

The testator, WUliam Youle (who died in 1879J, by 
his will, dated November dO, 1878, gave all his real and 
personal estate to trustees, upon trust for sale and con- 
version, with a discretionaij power to postpone such 
sale and conversion, and to stand possessed of the pro- 
ceeds upon trust to pay and divide the same equally 
between his four children, three sons and one daughter 
(naming them), the share of his daughter to be retained 
and held upon certain trusts ; and he directed that ' in 
the event of anv of his said children dying previous to 
his decease or the execution of all or anj of the trusts of 
his will, leaving lawful issue' surviving, the trustees 
should pay to Qie issue the share which his or their 
' parent would have taken or been entitled to if living/ 

The four children survived the testator. The daughter 
and one son had children living. The trustees, in the 
exercise of their power, postponed the sale and conver- 
sion of portions of the estate ; and the question arose 
whether the sons were entitled absolutely, or whether 
their shares ought to be retained by the trustees until 
the execution of all the trusts of the will, or, at all 
events, until the actual sale and conversion. 

Mr. S. Roberts for the plaintiff, a trustee of the will. 

Mr. Dunning for the three sons. 

Mr. W. Barber^ for the children of one of the three 
sons, relied on Johnson v. Crooks 48 Law J. Rep. Ohanc. 
777 ; L. R. 12 Ohanc. Div. 639. 

Hall, V.C, held that the gift over was void for un- 
certainty ; and that the three sons were absolutely and 
indefeasibly entitled. Without declining to follow 
Johnson v. Crook, he distinguished it on the ground that 
in that case it was only the share, ' or such part or parts 
thereof as should not have been actually received, 
which was given over, and not, as here, the whole 
share. 



Chancery Division. \ 

Fry, J. > Austin v. Mead. 

June 29. J 

' Donatio Mortis Causd ' — Promissory Note. 

Frt, J. mentioned this case, noted ante, p. 95, and 
said he had come to the conclusion that there was a good 
donatio mortis causd of the promissory notes. 



O'^^'^J^'^i'i^Ajlj^j^ r. Litchfield Bbewbbt 

Easement — Air — Presumption of Covenant. 

This was an action for damages in respect of injury 
caused by new buildings of the defendant companv by 
obstruction to the free access to the plaintiff's buildings 
of light and air. Part of the injury complained of was 
caused by the interruption of tne flow of air into a 
slaughter-house, which had been used as such upwards 
of thirty years. 

Mr. Oookson and Mr. Ch, Brovme for the plaintiff. 

ilfr. Millar and Mr. Kirby for the defendants. 

Fbt, J. held that an action for the right to free access 
of air would not lie in general, and is not, therefore, 
subject of prescription ; but that the Court wUl presume, 
after evidence of uninterrupted enjoyment for the number 
of years proved in this case, that there had been a cove- 
nant not to interrupt the flow of air, and awarded 
damages for breach of such implied covenant. 



. Webster v. Whewell. 



Chancety Division. 
Denman, J., 
for Fry, J. 
July 8. J 

Practice— Inspection of Deeds — Title Deeds— Order 
XXXI., Etdes 14, 15, 17. 

This was an action (among other things) to restrain 
trespass by building on a portion of a yard. The state- 
ment of claim contained this sentence: *The whole of 
the yard is the absolute property of the plaintiffs, and 
was conveyed to them, or their predecessors in title, by 
a deed dated August 16, 1866.* The defendant gave 
notice, under Order XXXI, Rules 14, 15, requiring the 
production of the deed of August, 1866, for inspection. 
The plaintiffs refused to produce it till the statement of 
defence was put in. At the trial the defendant objected 
to the deed being put in evidence. 

Mr. Cookson and Mr. WUliafn Barber for the 
plaintifis. 

Mr. North and Mr. Yate Lee for the defeadant. 

Denitan, J., held that the plaintiffs had sutficient 
cause for not complying with tne notice till the state- 
ment of defence was put in ; and allowed the document 
to be put in evidence. 



y Division. 1 
IAN, J., I 

?RY,J. 

5, 6, 12. J 



LovBSY V. Smith. 



Oiancery Division. 
Dbnman, 
for Fry, 
July 6, 

Seitlenient — Rectification — Evidence. 

By this action a lady, the widow of Mr. Lovesy, 
sought the rectification of a settlement made on the occa- 
sion of her second marriage. During the pendency of 
the action she married her third husband, and the trustees 
were made co-plaintiffs. 

The settlement related to her person.il property. 
After the decease of the survivor of the husband and 
wife, half the corpus was given to the hu.^band abso- 
lutely in default of children. She claimed to have that 
limitation altered; eo as, in the event which had 
happened of her husband predeceasing her, and there 
bemg no children of the marriage, the whole should 
revert to herself. 

Her second husband had been solicitor to her first 
husband and herself. The facts she testified to in 
support of her claim were that her then intended hus- 
band had promised to settle her property on herself; that 
the settlement had been prepared in great haste ; that it 
had been brought to her at five o'clock in the morning 
of the day on which she was married at a time 
when she was wearied with sitting up waiting 
for it; that it had not been properly read oyer 
to her, and she had executed it while completing 
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her marriage toilet; and that she had not had inde- 
pendent advice. There was independent evidence which 
showed that the settlement had heen dictated by Mr. 
Lovesy on the night previous to the marriage, and had 
been engrossed at once. The settlement contained evi- 
dent clerical errors, and bore marks of haste. 

Mr, North and Mr. Owen for the plaintiff. 

Mr, Cookson and Mr, Begg for the trustees of the 
settlement. 

Mr, Crouley and Mr, Jason Smith for the next of kin 
of the deceased husband. 

Denkak, J., )nade the rectification. 



Ballard v, Shutt, 



Chancery Division, 
Denican, J., 
for Fet, J. 
July 12, 13. 

Vendor and Purchaser— Possession— Interest, 

This was an action for specific performance, brouc-ht 
by the purchaser of a plot of building land. A few 
days after the contract the purchaser had placed a notice 
board on the property stating that it was for sale, and 
applications were to be made to himself. A question in 
the action was, whether he had, by so doing, taken pos- 
session so as to make him liable to pay interest from Uie 
day he so took possession. 

Mr, Cookson and Mr, Stock for the plaintiff. 

Mr, North and Mr, Hamilton Humphreys ici the 
defendant 

Denhak, J., held that the purchaser was liable to 
pay interest. 



Common Pleas Division, 
June 80. 



•BURNAND V, RODOCANACHI. 



Insurance-^War JRisks— Valued Policy— Total Loss- 
Money received by one Sovei-eign State undei' Treaty 
mth another for War Losses of Stihjectf, 

A cargo belonging to the defendant, which had been 
insured by the plaintifF on a valued policy agaimst war 
risks, was totally destroyed by the Alabama during the 



' war between the United States and the Oonfedorate 
! States of America, and the loss formed one of the item<^ 
I of the claim made by the United States against Great 
Britain which was dealt with by the award at Geneva. 
I After the sum awarded at Geneva had been paid by 
I Great Britain to the United States, payments were made 
{ out of it to claimants by a Court constituted under an 
• Act of Congress passed in 1874, which, inter alia, con- 
, tained a clause that no claim should be admissible for 
any loss in respect of which the party injured had 
received compensation or indemnity from any insurer : 
I but that, if such compensation or indemnity were not 
equal to the loss actually sufiered, allowance might b« 
made for the difference. The clause also declared that no 
claim should be admissible by or in favour of a person who 
was iu the situation of the plaintiff. Defendant claimed 
and obtained a sum of money from the Court so consti- 
tuted in t;he United States as compensation for his said 
loss, after he had been paid by the piaintifi'the full amount 
as valued by the policy ; and the defendant did so on the 
ground that his actual loss exceeded the sum paid by the 
plaintiff under the policy. The question in the present 
action, which was tried before Lord OoLBRiBeB, C.J., 
without a jury, was whether the defendant had obtained 
this monev from the United States Court under circozn- 
stances which would make him trustee in respect of it 
for the plaintiff so that the plaintiff could recover it in 
this action. 

Butt, Cohen, and J, C, Mathew for the plaintiff. 

<S'tV H, James and the Hon, A, Gathome Hardy for 
the defendant. 

Cur, adv, vuU. 

Lord Oolrridge, C.J., now delivered judgment for 
the plaintiff; holding, firstly, that the valuation stated in 
the policy was conclusive as between the parties of the 
amount, as there had been, in fact, an actual total loss of 
the cargo insured ; and, secondly, that the money which 
the defendant got from the United States Court was re- 
covered by him as a right which, though not enforce- 
able by law, was with such a character of equitv about 
it as made him in respect of it a trustee for the pudntiff ; 
and that the plaint! fi was entitled now to recover it in 
an English Court, although it might have been the in- 
tention of the American statute that he should not 
have it. 

Judgment for pUdntif, 
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HOUSE OF LORDS. 

^^g-^^-1 The Ecclesiastical Coickissionebs 
Julv 16 I '^^ Enqlaitd V, RowB. 

Statvte of Limitatums (3 (J- 4 Wm. IV. c, 27l)^Renewed 
Lease — Sttccessum of JEcdettastical Commmioner$ to 
Estates of Corporation sole—S <$• 4 Vict. c. US, s. 67. 

Thifl was an appeal from a decision of the Court of 
Appeal xeyersing one of Mbllob, J. (see report, 48 Law 

The Ecclesiastical Commissioners brought the action 
to recover a piece of land which was proyisionaUy 
allotted in 181o in respect of tenements held upon lease 
from the Dean of St. Asaph. 

Before the final award the tenant died, and his repre- 
sentatives assigned the lease to one Jones ; and, in 1821, 
sold the allotment (of which, however, no conveyance 
was made) to a person from whom the defendant 
claimed. 

The lease of the tenements was surrendered and re- 
newed in 1820, and on various subsequent occasions, 
without mention of the allotment ; and the purchaser of 
the allotment, and those claiming through her, were 
oantinuously in possession till this action was brou^t. 

In 1864, on the death of Dr. Luxmoore, I)6an 
of St Asaph, the estates of the deanerv became vested 
in tiie Ecclesiastical Commissioners, subject, as to the 
particular tenements, to a lease which the commis- 
sioners bought up in 1869. 

The action was tried by Mellor, J., who held that 
the defendant had had possession adverse to the plaintiff 
for twenty years, but not for siztv years ; and tnat the 
commissioners were entitied, under 8 & 4 Vict. c. 118,, 

VOL. XT. 



s, 67, to bring an action within the same period as the 
Dean might have done. He, therefore, gave judgment 
for the defendant. 

This judgment was reversed by the Court of Appeal, 
which neld that the commissioners were limited to 
twenty years from the time when the right first accrued. 

The Commissioners appealed. 

Mr, Southgate, Mr. Mlntyre, and Mr, C. Bjiggins 
for the appellants. 

Sir F, Merschdl (SoUdtor^Oeneral) and Mr, Morgan 
Lloyd for the respondent. 

Their Lordships (Lord Selbobne, L.C., an^ Lobd 
Watsoit, dissentiente Lord Blackbitbn) reversed the 
j udgment of the Court of Appeal ; and restored that of 
Mellor, J., without costs. 



Souse of Lords. 1 Elub Lever & Co. v. The Dun- 
July 13, 16, 16. J kirk Collibrt Compaitt. 

Contract for Supply of Coal — Breach — Measure of 
Dainages. 

This was an appeal from a judgment of the Court of 
Appeal affirming one of the BiLlster of the Rolls. 

The action was brought for specific performance of a 
contract to supply coal, and for danu^pes. The Master of 
the Rolls gave judgment for the plaintifis, the Dunkirk 
Colliery Company, and referred tne case to a special re- 
feree to inquire into the dama^. The special referee found 
that the pluntiffs were entitied to 2,9672. 10«., as the 
diQ'erenoe between the contract price and the price at 
which the plaintifis could have obtained a supply at the 
times at' which the coal should have been delivered. 

The plaintiff then contended, before the Master of the 
▲ A 



Digitized by 



Google 



106 [VOL. U.] 



tSE LAW JOURNAL. 



f NOTES OF 0A8SS. 
L Jnly 34, 1880. 



BoUb, that they were entitled to the difference between 
the contract price and the price at which the coals in 
question were sold by the defendants. The Master of the 
Bolls took this v^iew^ and ordered the defendants to pay 
6,300/. The Court of Appeal reversed the order, as 
made without jurisdiction, and referred the matter back 
to the special referee, who then awarded 3,600/. The 
Master of the Rolls, on motion, made an order raising the 
damages to 5,300/., which order was affirmed by the 
Court of Appeal. 

The defendants appealed. 

Mr, Benjamin, Mr. Ovlly, and Mr, Cariwriyht for 

ulA ft.wnftl 1 tt.li \a 

Mr. ChUty, Mr. Jordan, and Mr. W. P. Beetle for the 
respondents. 

Their LoBDfimps (Lord SsLBOBins, L.G., Lobd 
BiAOKBxrBir, and Lobd Watbon) yaried the order by 
reducing the damages by 585/. No order was made an 
to costs. 

Hoiue of Lords. 1 DucKWOBTH v. Watson Ain> Ratxhb- 
July 19, 20. J CBOFT V. Watsok. 

This was an appeal from a decision of the Court of 
Appeal reversing a decision of the Master of the 
Rolls in fieivour of the appellant, Duckworth. The 
question in dispute, which turned entirely upon the 
construction of an intricate will, was as to the pro- 
portions in which the residuary estate of John Battersby, 
the testator in the cause, should be distributed. 

Mr. Kay, Mr. Benjamin, Mr. Davey, Sir H. Jackson, 
Mr. Ford North, Mr. Kekewich, Mr. Righy, Mr. Ben- 
shaw, Mr. Ingle Joyce, Mr. Northmore Lawrence, Mr, 
Humphreys, Mr. Byrne, and Mr. Clare appeared for the 
different parties. 

Their Lordships (Lord Selborne, L.O., Lord 
Blackburn, and Lord Watson) affirmed the decision 
of the Court below*, and dismissed the appeal, with costs. 



Mr. Hortcn Smith and Mr. J E. LinMater, for tJie 
respondent, argued, contrH^ that the Court had jurudiction 
under sections 65 and 72 of the Act, and that the circum- 
stances of the cnso wei*e so suspicious as to justify the 
interference of the Court. 

Their Lordships held that they had jurisdiction to 
look into the matter, and ought to do so to see if any 
reasonable grounds existed for interfering with the mort- 
gagee ; but an injunction ought not to be granted unlea 
a primd facie case were made out. Mere suspicion was 
insufficient. Here no jirimd facie case was made out, 
but only suggestions were put forward that eventually 
the trustee, when appointed, might be able to set aeide 
the deed as fraudulent. Under the circumstances the 
appeal would be allowed, with costs. 



COURT OF APPEAL. 



Court of Appeal. 

Jakes, L.J. 

Bbeit, L J. \ Be Hart. Bx parte Batlet. 

Cotton, L.J. 
July 15. 
Mortgagee in Possession — Liquidation — Injunction — 

Jurisdiction—The Bankruptcy Act, 1860, ss. 65, 72. 

Appeal from order of registrar, acting as Chief Judge, 
restraining the appellant, a mortgagee, from taking any 
further proceedings under the seizure made by him under 
his mortgage of the liquidating debtor*8 (the mort- 
gagor's) leasehold business premises and trade effects. 
The appellant went into possession under his mortgage 
deed a few days before the filing of the liquidation 
petition, refused to give up possession to the receiver 
appointed in the liquidation, and proceeded to sell under 
his mortgage powers. 

The mortgage deed was to secure an advance of 
2,500/., and the debtor was to pay, in lieu of interest, a 
sum equal to one half of the net profits of the business. 
It was alleged that, by virtue of the provisions of the 
deed, the appellant was in partnership with the debtor. 

Mr. Winslow and Mr. Boons, for the appellant, con- 
tended that the Court had no jurisdiction to interfere 
with the rights of a mortgagee under his security ; and, 
further, even if there were jurisdiction, no cafie for the 
interference of the Court was made out. 



^ Smith v. Andersons. 



Court of Appeal. 

Jaxbs, L.J. 

Bbbtt, L.J. 

Cotton, L.J. 

July 18, 16. 

Companies Act, 1862, s. 4 — Association of more than 
Twenty Persons — Nonrregistration — Illegal Contract. 

Appeal by the defendants from a judgment of the 
Master of the Rolls, in which he held, on the autho- 
rity of his former decision {Sykes v. Beadon, 48 Law J. 
Rep. Chanc. 522), that an association called the Sub- 
marine Cables Trust was an illegal association, as being 
formed of more than twenty persons, having for its 
object the acquisition of gain, and not being regbtered 
under section 4 of the Companies Act, 1862. 

Five of the defendants were trustees of a deed, dated 
September 0, 1871, made between themselves of the one 
part, and another defendant, called the covenantee for 
and on behalf of all the holders for the time being of 
the certificates thereafter mentioned, of the other part. 

The deed recited (inter alia) that divers persons had 
subscribed for the purchase, by the^trustees, of the stock, 
shares, and debentures of submarine telegraph companies 
(the particulars of which were set forth in a achedole), 
and that these securities had been transferred into the 
names of the trustees ; that it was intended to issue to 
the subscribers 4,200 certificates, a certificate of the 
nominal amount of 100/. being delivered in respect of 
every subscription for 90/. The deed provided that the 
trustees should hold the securities transferred to them 
(which were specified in a schedule), and all annual pro- 
duce thereof, and by the interest on the investments, 
and by sales at a profit, to redeem the certificates at a 
premium by annual drawings; the remainder of the 
securities to be distributed among the holders of ' coupons 
of reversion.' The certificates to be redeemed were to 
be selected by lot. 

Most of the stocks originally transferred to the 
trustees remained standing in their names when the action 
was commenced. 

The action was brought by one of the certificate 
holders, claiming to have the trusts of the deed, or such 
of them as were not contrary to law, carried into execu- 
tion under the directions of the Court, and to have the 
securities, the subject of the trusts, divided between the 
plaintiff and the other certificate holders in proportion 
to the amounts of their respective subscriptions, and an 
injunction restraining the trustees from dealing with the 
securities in the meantime. 

Mr. Chitty and Mr. Speed for the appellants. 

Mr. Ince and Mr, McLaren for the plaintiff. 
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Their Lobbships reversed the decision of the Master 
of the Rolls. They held that there was no association 
between the certificate holders within the section. An 
association within that section could not be constituted 
by a number of persons who had no mutual rights oi 
obligations. These persons could not be said to 
be associated for the purpose of carrying on business. 
They were unable to enter into any contract. 
If any business was to be carried on, it was to be carried 
on by the trustee5«, who were under twenty in number , and, 
therefore, not within the section. There was a great 
ditierenca between trustees and directors. The ktter 
were servants of the company, contracted for and on be- 
half of the company ; the former were principally owners 
of tiie trust property, subject only to an equitable obli- 
gation, as between themselves and their cegtmque trusts^ 
to account to those cestui que trusts. In the present 
case, what was to be done by the trustees was no more 
a business than that done by the trustees of a large pro- 
perty under a marriage settlement, who had large 
powers of investment. This was merely a trust deed 
for the purpose of securing a good investment spread 
over a number of securities, so that one might equalise 
another. The action was accordingly dismissed, with 
costs in both Courts. 



Mason v. Bkesxisi, 



Court of Afyi}eaL ' 

Jessel, M.R. 

James, L.J. 

BRBrr^ L.J. 

July 21. 

Practice — Cttsfs — Counter-claim andClaim both dismissed. 

In this action the cliiim of the plaintitT an 1 counter- 
claim of defendant had been both dismissed. 

The costs of the action had been taxed by the taxing 
master on the principle laid down by Mr. Justice Fry in 
the case of Smier v. uilton, 48 Law J. Rep. Chanc. 645— 
the costs of the claim at 350/., and of the counter-claim 
at 10/. 10«. The plaintiff took out a summons to review 
the taxation, on the ground that such of the costs of the 
claim as were common to both should be apportioned ; 
and Malins, Y.C, dismissed the summons, holding that 
the principle adopted was correct, the costs not having 
been increased by the counter-claim. 

The plaintiff appealed. 

Mr, Gkuse and Afr, Cutler for the appellant. 

Mr. N. Higgins and Mr. Lnngworthy for the defendant. 

Their LoKDsniPS dismissed the appeal, with costs ; 
holding that the principle adopted was the correct and 
just principle. 



HIGH COURT OF JUSTICE. 



i^ Harris. Jackson t). Govsrnobs 
OF Queen Anne's Bounty. 



Chancery Division. 

Jessel, M.R. 

July 19. 

Statutes of Mortmain — Itnpure Personalty — Bond 
charged on Police Pates. 

In this case a question was raised, on adjourned sum- 
mons, whether certain bonds secured on police rates 
were pure or impure personalty. The bonds, after reciting 
the statutes giving the justices power to purchase and 
hold lands for the purpose of station houses, and to 
defray the expense of building, repairing, and finishing 
such station houses, out of the police rates, and to borrow 
money for such purposes, and to charge the future police 



rates with the amount of the loans, with interest^ charged 
the future police rates of the division with the repay- 
•uent, by instalments, of the amount advanced, with 
interest. The bonds, were executed by the justices 
issembled in general session of the division of the county 
in which the money was borrowed. 

Mr. Speed (with him Mr. Davexj) contended that the 
bonds were a charge on the lands of the division, and 
impure personalty. 

Mr. Chitty and Mr. Whitehonie for the plaintiffs, 
contriif were not called upon. 

The Master op the Rolls held that, according to 
the principle laid down in Attree v. Ilawef 47 Law J. 
Rep. Chanc. 863; s.c. L.R. 9 Chanc. Div. 337, the 
police bonds were not charged on any lands, and were 
pure personalty. 

Channery Division. 1 

Hall, V.C. > In re Athill. Athill v. Athill. 
July 8, 14. J 

Mortgage of Freeholds — Contemporaneous Mortgage of 
Leaseholds for same Debt — * Collateral Security * — 
Mortgage Debt, hoxo to be boiiM. 

George Athill, the intestate, applied in the year 1870 
to the trustees of one Fowler, deceased, to advance the 
sum of 4,000/. on mortgage of certain freehold estates 
belonging to Athill. These freeholds were yalaed at 
6,400/., and were let to weekly tenants. The trustees, 
who were only empowered to lend on mortgage of free- 
holds, considered that these freeholds alone were scarcely 
a sufficient security, but were willing to make the loan if 
Athill would give them an additional security on certain 
leasehold property of his. This was agreed to, and two 
mortgages were accordingly executed on November 10, 
1870. The first of these, relating to the freeholds, con- 
tained a recital that the trustees had agreed to advance the 
4,900/. on a joint account upon having the repayment 
secured as thereinafter mentioned, ' and by a collateral 
security or indenture intended to bear even date with these 
presents, wherebv it is ir.tended that the mortgagor shall 
demise certain leasehold hereditaments, &c.,' and was 
in other respects in the ordinary form of a mortgage of 
freeholds for 4,900/. The second deed, relating to the 
leaseholds, contained a recital of the first deed, and that 
* upon the treaty for the said advance it was agreed that 
the same principal and interest should he further secured 
by these presents,' was expressed to be in consideration 
of 4,900/. advanced, &c., 'and which sum is so secured 
by indenture of even date herewith as aforesaid,' and 
was in other respects in the ordinary form of a 
mortgage of leaseholds by demise for 4,900/. In 
the administration of the intestate^s estate the question 
arose whether the mortgage debt was payable primarily 
out of the freeholds, so far as they were sufficient to 
discharge it, or whether it was to be borne rateably by 
the freeholds and leaseholds, according to their values. 

Mr. W. Pearson and Mr. E. Ward, for the plaintiff^, 
the heir at law, argued that there was nothing in the 
deeds or in the circumstances of the loan to show that 
the freeholds were to be resorted to in the first instance, 
and referred to Early v. Early, V.C.H. Nov. 6, 1878 ; 
Law Journal Notes of Cases, 1878, p. 141. 

Mr. Oraham Hastings and Mr. Beaumont, for the 
defendant, the widow and administratrix, contended 
that * collateral security ' meant ' secondary ' or ' sub- 
sidiary' security, and cited The Marquis of Bute v. Cunr 
ningham, 2 Russ. 275. 
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Hall, Y.O., distinji^ished the case last cited; and 
held, both upon the frame of the securities (containing, 
as they did, no express provision that the freeholds were 
to be the primary security), and upon the facts of the 
case, that the mortgage debt must be borne rateably 
by the freeholds and leaseholds, according to their 
values. 
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In re The Campdbn Charities, 

KENSmaTON. 



Chancery Division, 

Hall, V.O. 
June 11, 18, 25< 
July 3, 10, 19. 

Charity — Administration — Scheme — Cy-pres — Diversion 
of eleetnosynary Funds to edtuitUional Purposes, 

Lord Oampden, by^ his will, dated in 1629, gave a sum 
of 200/. upon trust ror the good and benefit of the poor of 
Kensington for eyer, in such manner as Lord Noel and Sir 
W. Blake and the churchwardens of the parish of Kensing- 
ton from time to time should think fit to establish, for ever. 
By the will of Lady Oampden, dated in 1643, 200/. was 
given to trustees upon trust that they should, within 18 
months, purchase lands of the annual value of 10/., one 
half whereof should be applied from time to time for 
ever for and towards the better relief of the most poor 
and needy people, of ^od life and conversation, that 
should be inhabiting within the parish of Kensington ; 
and the other half should be applied yearly, for ever, to 
put forth one poor bov, or more, being of the said parish, 
to be apprenticed. The 5/. to the poor was to be paid to 
them, half-yearly, for ever, at Lady Bay and Michaelmas, 
in the church or the porch thereof, at Kensington. There 
waB a third charity, known as ' Cromwell's Gift,' which 
had been from time to time administered upon the same 
trusts as Lord and Lady Campden's gifts. The charity 
property had largely increased in yalue, and the income 
now amounted to upwards of 3,600/. a year, out of 
which more than 2,000/. was attributable to Lady 
Campden's gift and a moiety of Cromweirs gift. 
These charities had, until the year 1878, men 
applied by the trustees partly in apprenticing boys, 
and partly in pensions to the deserving poor of the 
parish. In that year the Charity Commissioners pro- 
pounded a scheme (which they subsequently settled) for 
the administration of the charities, under which the 
greater part of the income was made applicable to 
educational purposes in connection with the School 
Board schools. It was in evidence that there was no 
want of deserving recipients of the charity according to 
the mode in which the trustees had administered it. 
This was a petition by certain parishioners of Kensington 
hj way of appeal against the scheme of the commis- 
sioners. 

Mr, Graham Hastings and Mr, Lewvn for the peti- 
tioners. 

Mr, Davey and Mr, Vaughan Hawkins for the com- 
missioners in support of the scheme. 

July 19.— Hall, V.C, held (1) That Cromwell's gift 
should be deemed to belong to the other two charities 



equally. (2) That the income of Lord Campden's charity 
might be dealt with by applying part thereof for educa- 
tional purposes. (3) That no part of the income of 
Lady Campden's charity was applicable to educational 
purposes, but that it ought to be applied, as to one half, 
for the benefit of the poor as personal recipients thereof 
in the form of pensions or otherwise; and, as to the 
other half, for the apprenticing of boys. The scheme 
was, therefore, remitted back to the commiseioners to 
be re-framed by them in accordance with directions U 
the above effect. 



Duke v, Littleboy. 



Chancery Division, 

Dbnman, J., 

for Fry, J. 

July 14. 

T?'ades Unions Act, 1871, s, 4, suhs. 3 (a). 

This was an action by officers of a central trade union 
against officers and trustees of a branch society, with 
the object of preventing the branch sodety from 
seceding. The claim was for an injunction to restraiQ 
the defendants from distributing funds in their hands 
among the membei-s of the branch, or dealing with the 
funds contrary to the rules of the central society, and 
for payment to the treasurer of the central society of 
such funds after the deduction of sufficient for the current 
expenses of the branch. Some of the rules of the trade 
union were in restraint of trade. 

Mr, Cookson and Mr, Cary for the plaintifia. 

Mr, North and Mr, Bush for the defendants. 

Denkan, J., held that the action was one to enforce 
an agreement for the application of the funds of a trade 
union to provide benents to members ; and, therefore, 
section 4, subsection 3 (a) of the Trades Unions Act, 
1871, prevented the Act from enabling it to be enforced ; 
and, inasmuch as previously to the Act it could not 
have been enforcea, judgment must be given for the 
defendants. 



COURT OF BANKRUPTCY. 



Bankruptcy, ] 
Bacon, C.J. > Be Copsby. 
July 19. J 

Practice — Motion by Beceioer in Liquidation — Adoption 
by Trustee, 

A notice of motion to commit certain persons for con- 
tempt of Court was given by the receiver appointed in 
this liquidation ; but, before the motion came on to be 
heard, a different person was appointed trustee. 

The trustee wished to adopt the xeceiyer's motion; 
and the question arose whether he could do so without 
giving a fresh notice of motion, or placing any formal 
document on the file. 

Mr, E, C. Willis for the motion. 

Mr, J. P, Grain, contrd. 

The Chief Judge held that the motion was properly 
before the Court. 
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HOUSE OF LORDS. 

Hoiute of Lords. 1 Accrington Local Boabd of 
July 8, 9. J Health v. NrTTBR. 

This was an appeal from a decision of the Court of 
Appeal reyernng a judgment of the Queen's B^ch 
Division. 

The action was brought^ by the respondent against 
the appelkntSy to recoyer compensation under the PabUc 
Health Act, 1848, for damage sustained by the raising, 
by the app^ants, of the footpath of a street in front of 
the respondent's house; the question being, whether 
this footpath was witiun the compensation clauses of 
that Act. 

The Queen's Bench Division decided in favour of the 
appellants, and the Court of Appeal reversed that 
decision. 

Mr. ItiuteU and Mr, Crompton for the appellants. 

Mr, CrvMy and Mr, Jordan for the respondents. 

Their Lordships (Lord Selborkb, L.C., Lord Pen- 
EAKCE, Lord BLAOKBxnEiN, and Lord Watsok) affirmed 
the judgment of the Court of Appeal ; and dismissed 
the appeal, with costs. 

YOL.XY, 



(The Pharmaceutioal Sooiett of 
Great Britaji? v. The London 
AND PrOVINOIAI SUPPLT ASSOCI- 
ATION (Limited). 

This was an appeal from a decision of the Court of 
Apjpeal reversing a decision of the Queen's Bench Di- 
vision, which had overruled a decision of the judge of 
the County Court of Bloomsbury, in an action ibr a 
penalty under the Pharmacy Act, 1858 (31 & 32 Vict, 
c. 121.) 

The Pharmacy Act, 1868, sections 1 and 16, makes it 
' unlawful for any person to,' and imposes a penalty on 
* Bnj person who uibII sell or keep an open shop for re- 
tailmg, dispensing, or compounding poisons, or wno shall 
take or use the titie of chemist and druggist^ or chemist 
or druggist, not bung a duly registered pharmaceutical 
chemist. 

The respondents were a limited company, registered 
under the Companies Acts, 1862 and 1867; and, amongst 
other kinds of business, they sold, and kept an open 
shop for retailing, dispensing, and compoundmg, poisons 
within the Pharmacy Act, 1868. The shop was under the 
management of a shareholder and two assistants, who 
were duly registered pharmaceutical chemists. 

The question was, whether the word ' person ' in the 
Pharmacy Act included artificial, persons as well as 

B B 
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nataial, it being admitted that artificial persons were 
incapable of becoming duly qualified cbemiBtB under the 
Act 

The judge of the County Court decided in favour of 
the reepondents. The Queen's Bench Division reversed 
that decision, holding the respondents to be both within 
the letter and the scope of the Act. 

The Court of A]f|«al reversed the dednon of the 
Queen*8 Bench Division, on the ground that the word 
'person' in an Act of Parliament does not pritnd facie 
include a corporation, and that the reepondents were not 
within the mischief aimed at by the Act 

This appeal was then brought 

Mr, Ber^'atnm and Mr, Lumley Smith for the appel- 
lants. 

Mr, A, Wills and ilfr. Firday for the respondents. 

Their Lobdshifs (Lord Selbobitb, L.C., Lord 
BuLCXBURjr, and Lord Waibon) held that the word 
' person ' may, and, perhaps, primdfaeU does, in a public 
statute include a person in law; but that, where a 
statute provides that persons are not to do a particular 
act, unless tiiey comply with certain condittons, the 
Legislature primA faci%e^ unless the context shows a con- 
tnury intention, omv contemplates a class of persons who 
can com]^. In the present case, tiie context showed 
that the Legislature was not thinking of artificial per- 
sons, and the liberty of trade was not to be curtaileci by 
unnecessary inference. 

The judgment in the Court below was, therefore, 
afHrmed ; and the appeal dismissed, with costs. 



House of Lords, 

June 29. 

July 1, 2, 23. 



1 



The Stoomvaart Maatschappt 
Nbderlakd v. The Pbninsttlar 
AKD Oriental Steam Navigatioit 

COKPANT. 



This was an appeal from a judgment of the Court of 
Appeal varying a judgment of the Admiralty Division. 
The appellants, owners of the screw steamship \'oor- 
waarts, claimed damages for a collision between their 
vessel and the screw steamship Khedive, belonging to 
the respondents. 

The questions at issue were pure questions of fact, and 
the evidence was very conflicting. The judge of the 
Admiralty Division pronounced both vessels to have 
been to blame, and made the usual order for the division 
of the damage, without any order as to costs. The 
Court of Appeal varied this decree bv pronouncing the 
Voorwaarts to have been solely in fault, and ^ve relief 
to the respondents on this footing, with their costs in 
both Courts. 

Sir F, Herschell {Solicitor- GeneraTl, Mr. Milward, 
Mr, Wehster^ and Mr, FkUlimore for the appellants. 

Mr. Butt, Mr, Watkin WiUiams, and Mr. Oarkson 
for the respondents. 

Their Lordships (Lord Blackburn, Lord Watson, 
and Lord Hathbrley) reversed the decision of the 
Court of Appeal ; and restored the decision of the Ad- 
miralty Division, with costs to the appellants in the 
Court below and of the appeal. 



COURT OF APPEAL. 



Thb ToimrHAic Local Board 0. 

ROWBLL. 



Court of Appeal, 

Jambb, L. J. 

Brett, L.J. 

Cotton, L.J. 
July 13, 23, 24. J 

Public SeaUh Act, 1848 (11 & 12 Ha. c, 63), u. 09, 
129— Zoco/ Oovemnient Act, 1858 (21 & 22 Vict, 
c. 98), ss, 62, QB-^Local Oovemment Amendment Act, 
1861 (24 & 25 Vict, c. 61), *. 24— «ir John Jervis's 
Act (11 4- 12 Vict. c. 43), •. II— Charge on Land-- 
Summary Proceedings not taken within Six Months — 
Paving and Sewering Expenses, 

Appeal from judgment of Mauns, V.C, dismissing the 
plaintiff's action. (The case is reported below, 49 Law 
J. Rep. Chanc. 147.) 

The plaintiff appealed. 

Mr, N, Higgins and Mr, Ilbert for the plaintifia. 

Mr, J, Pearson and Mr, Manby for the respondents. 

Th^ Lordships held that upon the grammatical con- 
struction of section 62 of the Local Government Act, 
1858, a charge was imposed upon the premises as soon 
as the expenses were incurred by the Board, and that 
there was no limitation of the time during which the 
chaige was to remain in existence. This diarge was not 
merely subsidiary to the summary remedies given by the 
Act against the owners and occupiers of the premises ; 
and, although such summary proceedings were, of 
necessity, to be taken within the period of six months, 
the charge was not affected by such limit of time, but 
remainea in force and might be resorted to when the 
summary remedies had faued to produce payment, or, as 
here, had not been put in force. The plaintiffs were 
accordingly entitled to the charge which they claimed 
on the land of the defendant for uie assessed portion of 
the rate, and had not lost their right to enforce it by 
lapse of time. 



HIGH COURT OF JUSTICE. 

Chancery Division, 1 

Jesssl, M.R. } Braginton v, Yatbs. 
July 23. J 

IVactice — Notice of Trial before Official Feferee — Jut 
diction — Judicature Act, 1873, ss, 56,. 67 — Rules of 
Court, 1875, Order XXXVL, Rules 2, 3. 

In this case the plaintiffs gave notice of trial of the 
action before an official referee ; and the defendants now 
moved that, notwithstanding the notice, the action might 
be tried before a judge, and that the notice might be set 
aside on the ground that there was no power, under the 
Judicature Acts and Rules, to give notice of trial in that 
way. 

Mr, Davey and Mr. Maidlow for the defendants. 

Mr, Chitty and Mr. Brodie Cooper for the plaintiffs. 

The Master of thb Rolls said he was bound by the 
decision of the Court of Appeal in Longman v. Eatt, 47 
Law J. Ren. C.P. 211 ; s. c. L. R. 8 C.P. Div. 142, wheiu 
it was held that the Court or judge had no power under 
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sectionB 66 and 67 of the Judicatare Act, 1873, to refer 
aa action to an official referee. He therefore allowed 
the motioni with eosta. 



r Bivigion, 1 
8, V.O. \ 
19, 20. J 



In re Spsague. Mhjbt v. Caps. 



Chancei-y Bivinon, ] 
Maliks, "' 
July 19, 

Will — Life Interest until Alienation — Powei' of Appoint' 
ment — In default of Appointment to Children on attain' 
iny Twenty^ve — Void Gift — Trustee in Bankruptcy, 

Daniel Spragae, by his will, dated in 1864, among 
other things, directed that so much of the sums of money 
to which each of his three sons (of whom S. D. Sprague 
was one) would be entitled under his will as would pro- 
duce the sum of 260/. per annum for each of them should 
be held by his executors and trustees upon trust, to in- 
vest the amount, and ti pay the interest to each of his 
sons for his benefit during his life, or innil he should do 
any act by which his interest therein should be alienated, 
charged, or encumbered ; and, after the decease of each 
of his sons, or his bankruptcy or insolvency, then as 
well the principal so set apart to produce the sum of 
260/. as the future yearly produce of the same, should be 
held in trust for all the children of the son so dying or 
forfeiting his interest in such shares as each son should 
by deed or will appoint ; and, in default of appointment, 
in trust for all the children of each son respectively, 
who, being a son or sons, should attain the age of 
twenty-five, or, being a daughter or daughters, should 
attain that age or marry, equally. 

The testator died in 1868; and, by a deed dated in 
March, 1872, to which S. D. Sprague and the other 
children of the testator were parties, and also the trustees 
of the will, after reciting that the testator had made a be- 
quest in favour of S. D. Sprague^s children, which would, 
in default of appointment, be void for remoteness, it was 
agreed that the principal sum, from which the 260/. 
a year arose, should be held by the trustees in favour of 
S. D. Sprague's children, in acordance with the trusts of 
the testators will. 

S. D. Sprague afterwards became banlirapt, not having 
previously exercised the power of appointment among 
his children. 

The trustee in bankruptcy of S. D. Sprague now 
claimed to be entitled to the principal sum from which 
the 250/. a year arose. 

Mr. Glasse and Mr. Davenport appeared for the 
trustees of the will. 

Mr. Higyim and Mr. W» W. Cooper for the trustee 
in bankruptcy. 

Mr. Pearson, Mr. Freeman and Mr, F. T, Procter for 
the children of S. D. Sprague. 

Mr, E, Ford for other parties. 

Malims, V.C, was of opinion that, under the will 
nlone, as the property was to be held by the trustees in 
default of appointment in trust for the children who 
should attain twenty-five, which gift was void for re- 
moteness, the trustee in bankruptcy was entitled ; but 
that by the deed of 1872 a new trust was created, 
which was a valid one, under which the children ol 
S. D. Sprague became entitled to the exclusion of the 
trofltee in bankruptcy. 



Chancery Division, I 
Malins, V.O. Y Wbllicin v. Wkllmait. 
July 20, 21. J 

Settlement— No Power of Revocation^Rectificatian, 

This was an action for the rectification of a settle- 
ment made in 1861. Noel WeUman was seised in fee 
of an estate called the Wick Norton estate. He was 
also entitled for life to, and his son, Oharlea Wellman, 
was tenant in tail in remainder of, an estate called the 
West Zoyland estate. When Oharles came of age he 
barred his estate tail in the hitter estate, which was sold 
for 18,000/., and the purchase money was expended in 
erecting a mansion on the Wick Norton estate. 

By an indenture of settlement, dated October 1, 1861, 
the Wick Norton estate was conveyed to trustees to the 
use of Noel Wellman for life, remainder to Oharlea Well- 
man for life ^d his first and other sons in tail male, 
with remainder to the second and other sons of Noel 
Wellman for life and their sons in tail male. This 
settlement was now sought to be rectified on the 
ground that the original draft contained a power of 
revocation, which was not introduced in the engross- 
ment which was executed. There was no evidence to 
show who had struck the clause out, or on whose 
authority it was done. Noel Wellman and his son 
Charles both made an affidavit stating that they were 
ignorant of the efiect of the deed, and that it was con- 
trary to their desire or intention to settle the estate in 
the manner in whidi it was settled entirely out of their 
power. 

Mr. Bristowe and Mr. Morshead for the plaintiffii 
Noel Wellman and Oharles Wellman. 

Mr. Glnsse and Mr. S. Dickinson for the eldest son of 
Oharles Wellman, an infant. 

Mr. W. W, Karslake for the younger children of 
Noel Wellman. 

Mr. Lany worthy for the trustees of the settlement. 

Mr. Fooks for a m ^rtga^ee. 

Malins, V.O., s.4id it required no argument to show 
that such a settlement as this cjuld not be allowed to 
stand ; that it was contrary to the interests of the family 
that such a deed should have been executed, under 
which no provision was made for the wives and younger 
children both of the father and son ; and, uuder the cir- 
cumstances, he should make a decree for the rectification 
of the deed ; and he thought a proper settlement ought 
to be prepared under the direction of the Oourt, 



Chancery Division. ] 

Malins, V.O. 

July 22. 



In re The Anglo-Viroiniaw Frbh- 
Hoifb Land Oompant. 



Company— Winding-up Petition—Abandonment of PUi" 
turn— Opposing Creditors — Costs of Appearance. 

A petition was presented for winding up this companv, 
which was answei-ed for April 9, 1880. The usual ad- 
vertisements were issued in the Gazette ; and, on April 8, 
Messrs. Waterton & Oo. sent to the petitioner's solicitor 
for a copy of the petition, but were unable to obtain it. 
On the foUowing day Messrs. Waterton appeared by 
counsel to oppose the petition ; but, on the petition bdog 
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called on, no counsel appeared in support, and the peti- 
tion was taken as abandoned, and Messrs. Waterton were 
allowed their costs of appearance. 

Mr. Seward JBrice now moved that the order, ao far 
as regarded the payment of these costs, might be dis- 
charged. 

Mr. Orosvenor Woods, for Messrs. Waterton, in sup- 
port of the order. 

Malins, y.O., was of opinion that, the petition having 
been advertised in the Gazette , which was an invitation 
for creditors to attend, Messrs. Waterton were justified 
in appearing, and, so appearing, were entitled to their 
costs ; and he dismissed the motion, with costs. 



y Divmon. 1 
L. V.O. \ 
3,24,26. J 



OHAirBSBLAIN V. NaPIBR. 



Chancery Divjnon. 

Hall, 
July 23, 

Scotch Settlement — Conflict of Laios — Lato governing 
Construction of Settlement — Power of Appointment, 
^Dhethej* exclusive — ' Such ChUd or Children,^ 

In January, 1867, the settlement made on the mar- 
riage of Sir J. J. Ohamherlain (a domiciled Englishman) 
and a Miss Wilson (a domiciled Scotchwoman) was 
executed in Scotland, and trusts were separately declared 
of the several properties brought into settlement, which 
were thereby treated as personalty; those relating to the 
husband's fortune being in English form, while those 
Telating to the wife's fortune were in Scotch form. The 
trusts of the husband's fortune were for the husband 
and wife successively for life, and, after the decease of 
the survivor in trust, ' for such child or children of the 
said intended marriage, and, if more than one, in such 
shares, and in such manner and form, and to vest at 
such time or times, and to be subject to such powers and 
restrictions,' as the husband and wife by deed, or the 



survivor by deed or will, should appoint. The general 
clauses of the settlement {e,g. a power to the 
trustees ' to assume ' other trustees, and that a majority 
should be a quorum) were mainly in Scotch form. The 
wife survived ; and by deed in March, 1871, she appointed 
the whole of the husband's fortune to her elaest son, 
the present baronet, absolutely. Two questions aroee — 
(1) whether the settlement as to the husband's fortune 
was to be construed according to English, or according 
to Scotch, law? (2^ whether the exclusive appointment 
of 1871 was authorised by the terms of the power ? 

Mr. W. Pearson and Mr. E. Ward, for the plainlifi 
the present baronet, contended that, upon the face of the 
settlement, it was manifestly the intention of the parties 
that, as regards the husband's fortune, the settlement 
should be construed according to English law; and, 
further, that according to English law the power was 
exclusive and the appointment valid. 

Mr, Orosdey and Mr, Yowng, for the younger children 
of the marriage, contended that there was nothing in the 
case to take it out of the ordinary rule, that a contract 
relating to the personal estate must be construed accord- 
ing to the law of the place where it was executed ; and, 
further, that) even if English law applied, the power was 
not exclusive, and the appointment bad. They stated 
that, according to Scotcn law, the appointment was 
clearly bad. 

Mr, Graham Hastings and Mr, Byrne and Mr, Farwell 
also appeared. 

Hall, V.O., said that the rule merely was that the 
contract should primd facie be construed according to 
the lex loci contractus ; but that rule did not apply when 
there was an intention manifested to the contrary. 
Here the marked contrast between the two sets of 
trusts clearly evidenced an intention that, as to the 
husband's fortune, the settlement should be construed 
according to English law. He further held that the 
power was exclusive and the appointment valid. 
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COURT OF APPEAL. 



- Jn r6 QotrsLAT. £x parte Abbott, 



Court of Appeal, 

Jambs, L. j . 

Bbbit, L. J. 

CoiTOir, L.J. 
July 16, 22, 29. 

Judgment CredAor-^Writ of * Elegit '— &«ttr« of Goods 
ly 8herif-^Inqumtion and Appraisemmt by Juty-^ 
Jjiqwdation Peiition-'-Soeur^ Oeditor^The Banh' 
rvjftcg Act, 1869, m. 16 (iubs. 6) and 87. 

Appeal from decision of the Chdiv Jiroes, leported 49 
Law J. Rep. Bankr. 20 (tub nom, Bs Qoulag, ex parte 
Ormanday), 

Mr. De Qex and Mr. Jordan for the appellant 
trustee. 

Mr, Wmelow and Mr. E. C. WUUa for the judgment 
creditor, the respondent. 

Their Lordships affirmed the decision of the Chief 
Judge. 



ASOROFT V. LONBOK AlO) NoBIH- 

WsBiJiBK Railwat Cokfaity. 



Court €f .^pfeal. 

Jambs, L.J. 

Bbbh, L. J. 

CoiToir, L. J. 

Aug. 8. 

Zoiub ClauiM CoMciidation Act, $. 9Si^Fart ofKouae. 
In this appeal fiK>m an interlocutory injunoticm granted i 

TOQkX?* 



hj Baooit, V.C. (noted ante, p. 89), the injunction was 
dissolyed upon terms. 

Mr. Hemming and Mr. (^are for the appellant. 

Sir H. M. Jackson and Mr. Finch for the respondent. 



HIGH COURT OF JUSTICE. 

^^•??g^-lEMMA SiLVHB MnriHO OOMPAOT 

July 29. J I'. Gbant. 

Company — Jh'omoter — Money oUained from Vendor — 
Order to refund — Bankniptcy of Aimufter — Order 
of Diachargo^^ Debt incurred by [meane of li^aud or 
Breach of Trutt '-^Bankruptcy Act, 1869, 8. 49. 

In this case his lordship, in February, 1879, as re- 
ported L. R. 11 Chanc. Iny. 918, found certain issues 
against the defendant that he was a ' promoter ' of the 
company, and that he had receiyed lazge sums as 'pro- 
moter' nom the yendors without the kaowledge of the 
company, for which he was accountable. The defandant 
had suDSequently filed a petition for liquidation, but ^ 
had now obtained his discharge. A motion for a per- ' 
sonal judgment against him was now made, on the 
ground that the 'debt was incurred by means of fraud 
and breach of trust:' and that the defendant, by 
section ^ of the Bankruptcy Act, 1869, was not re« 
leased by his liquidation, 
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Mr, Davey and Mr, Orosvenor Woods for the plaintiff 
company. 

Mr, Berifamin and Mr. Eoeritt for the defendant 
Qrant. 

The Master op thb Rolls was of opinion that the 
debt had been incurred by fraud, and also by means of 
a breach of trust; and made an order for payment of the 
amount found due from the defendant by the findings in 
the isflues. 



Chancery Divmon. I 

Jbbbsl, M.R. y Chbistie v. Sanobbro. 
July 30. J 

Charity — Jurisdicium of County Court — Claims of Mana- 
gers of School against their Collector — Charitable Trusts 
Act (16 4- 17 Vict c. 137), s, 17. 

In re a plaint in the Oounty Court at Settle. 

In this case cause was shown aj^inst an order nisi 
made for remoying a plaint by certiorari to this Oourt. 
The plaint was by the managers of a school against the 
incumbent.of the parish for an account and payment of 
moneys of the school received by him. The order nisi 
had been obtained on the ground that the matter in dis- 
pute related to a charity, and that the County Court had 
no jurisdiction to entertain the same under section 17 of 
the Charitable Trusts Act (16 & 17 Vict. c. 137). The 
defendant also claimed to be a joint manager with the 
plaintiffs. 

Mr, Bagshawe and Mr, W, Barber showed cause. 

Mr, Ince and Mr, Whitaker in support of the rule. 

The Master of thb Rolls discharged the order nisi; 
being of opinion that no question relating to a charity 
was involved, and that the claim simply amounted to 
one by the managers of a school against their collector 
for the sums in his hands. 



} 



Be Shipfbrdsoh's Trfbts. 



Chancery Division, 

Malinb, V.C. 

July 80. 

Trustee Act, 1860, s, 32 — ^ew Trustees — Appointment 
of continuing Thistees in Place of themselves and a 
retiring Trustee, 

Edmund H. Shipperdson, by his will, dated March 6, 
1878, appointed £!dmund Hopper and three others 
trustees. A petition was now presented, stating that 
Edmund Hopper was about to leave the countiy, and 
was therefore desirous of retiring from the trusteeship ; 
and praying that the three trustees may be appointed 
' trustees of the will in the place of, and in substitution 
for/ the four trustees. 

Mr, Olasse and Mr, Whitehome for the petition. 

Mr. C, H, Turner for the respondents. 

Malins, y.C, sud that he had no doubt about hia 
having power to make the order. The order would be 
as prayed, prefacing it with a declaration that Edmund 
Hopper was desirous to retire from the trusts of the 



Be BoTSE. Croftow v, Croftow. 



Chancery Division, 
Maliws, V.C. 
Aug. 2. j 

Administration Decree — Foreign Creditor — Intended 
Action to enforce Claim in Foreign Country — Injunc- 
tion, 

In this action the ordinary decree had been made to 
administer the estate of the late Jane S. Boyse, widow, 
who for several years previous to her death had resided 
at Marseilles with a M. Gauthier. The usual ad- 
vertisements had been issued for creditors. Messrs. 
Delpiano, French tradesmen resident at Marseilles, had 
sent in a claim ; notice had been given to them by the 
defendant, the administrator, to prove their claim ; and 
in May, 18S0, they filed an affidavit to prove a debt for 
30,000 francs for carriages, &c., supplied to Mrs. Boyse 
at her request. 

On July 24 they wrote to the defendant's solicitors, 
saying that they withdrew their claim, and stating that 
they intended to take immediate proceedings in France 
against the defendant. The defendant thereupon 
moved for an injunction to restrain them from com- 
mencing any action or other proceedings in France, or 
otherwise than by application in the action, for the 
purpose of enforcing their claim against the estate ; and 
that they might be ordered to pay the costs of the 
motion. 

Mr, Glasse and Mr, Hadley appeared in support of 
the motion. 

Mr. Vaughan Hawkins for the French creditors. 

MaliitS; V.C, said that these French creditors, 
having brought in a claim and found it contested, had 
then withdrawn it. He should feel very great difficulty 
in granting an injunction against foreigners resident in a 
foreign country. Beddes, it would be quite useless for 
the French creditors to take any proceedings other than 
such as would establish their debt in this Court. The 
motion must be refused ; but without costs. 



Chancery Division, \ 
Baoost, V.C. 1" Woodward v, Qbart. 
July 29. J 

Practice — Separate Appearance of Htuhand and Wife — 
Two Sets of Costs allowed. 

This was an action for administration of a will brought 
against the execntrix, Mrs. Geary, and her husband. 
Mrs. Geary and her husband were Hving apart, and Mn. 
Geary obtained an order to appear and defend separately. 
The question was now raised, on further consideration, 
whether Mr. and Mrs. Geary were entitled to separate 
costs out of the estate. The plaintiff had taken an 
order for an account separately against both Mr. and 
Mrs. Geary. The chief clerk found that nothing had 
been received or paid by Mr. Geary on account of the 
estate, and that Mrs. Geary had fully accounted. 

Mr, Miller, Mr, Owen, Mr, Mitchell, and Mr. 
Berkeley for the parties. 

Bacon, V.C, said that, under the circumstances, Mr. 
and Mrs. Geary were entitled to two sets of costs out of 
the estate. 
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Chancery Division, 

Bacon, V.C. 

July 30. 



f Bbnbow & Sons v. Low, Son, & 
Haydon (by Original Action) ; 
AND T>ow, Son, & Haydon v. 
Benbow & Sons (by Oountbr- 

CLAIM). 



Practice — Discovei^j — Interrogatories — Rules of Courts 
1876, Order XXXL, Rules 6, 8, 9. 

Adjourned summobs. 

The action was brought to restrain the defendants 
from using a trade name — viz. * Low's Highly Perfumed 
Brown Windsor Soap '—either with or without certain 
labels or wrappers, and from selling their soap as the 
plaintifis*. The defendants, by their counter-claim, 
claimed similar relief; and, also, claimed an account of 
all soap sold by the plaintiffs as and for soap of the 
defendants, and of the profits of such sale. 

Both plaintiffs and defendants claimed their right 
under two persons who were in business in copartnership 
up to the year 1861, and made and sold this particular 
soap under this particular name. In that year the 
partnership was aissolved, and the respective nrede- 
cessors of the plaintiffs and defendants respectively set 
up separate businesses for the manufacture of soap, &c. 
The question in dispute among them was, who was 
entitled to use the name and wrappers originally applied 
to, and used with, the soap P 

The defendants, among other interrogatories, exhibited 
the following : < Let the plaintiffs set forth the respec- 
tive quantities of soap sold by them and their prede- 
cessors in business in connection with their labels and 
wrappers, bearing the plaintiffs' alleged trade-mark, from 
the year 1802 to the year 1879, both inclusive ; distin- 
guisning the quantities sold in each year, and distin- 
guishing between the quantities sold in England and in 
the United States of America, and on the continent of 
Europe respectively.' 

The plaintiffs declined to answer this interrogatory 
'on the following amongst other grounds — that the 
accounts here ask^ for form part of the relief sought by 
the defendants' counter-claim, and that the defendants 
are not entitled to such accounts until after they have 
obtained judgment in their favour on their counter-claim ; 
that such accounts are not necessary for the trial of the 
action ; and that the interrogatory is not material at this 
stage of the action.' 

The summons was taken out by the defendants to 
compel the plaintiffs to answer the interrogatory. 

Sir H, M, Jackson and Mr, Bytme for the defendants. 

Mr, Willis Bund for the plaintiffs. 

Bacon, V.O., disallowed the interrogatory. 



Chancery Division. 1 
Bacon, V.C. 

Aug. 4. J 



Re Automaton Block Signal 
Company (Limited). 



Company — Winding up — Practice — Advertise^nent in 
local Newspapers — General Orders, 1862, Rule 2. 

This was a petition for continuing the winding up of 
the company under the supervision of the Court. The 
company carried on business at Blackburn, in Lanca- 
shire. The petition had been advertised in two daily 
papers — the Manchester Courier and the Manchester 
Guardian. The respondents objected that the adver- 



tisements in these papers was not a sufficient compliance 
with Rule 2 of the Order of 1862, which directs the 
advertisement to be in * two local newspapers circulating 
in the district ; ' but that the petition ought to have 
been advertised in two Blackburn weekly papers, in 
which, according to their affidavits, all advertisements 
relating to the companv had hitherto appeared. It was 
not, however, denied that the Manchester papers circu- 
lated in the district. 

Sir H, Jackson and Mr, Gregory Walker for the 
petition. 

Mr, Buckley, for some shareholders, opposed. 

Mr. Jepson for the liquidator. 

Baoon, V.C, said that the petition had been properly 
advertised in compliance with the rule ; and made the 
usual supervision order. 



Chancery Division, ] 

Bacon, V.C. [ Wainman v. Wainman. 
Aug. 4. J 

I^actice — Security for Costs — Both Parties out of Juris- 
dictum. 

This was an adjourned summons taken out by the 
defendant, asking that the plaintiff might give security 
for the costs of the action, on the ground that he was 
resident out of the iurisdiction. The plaintiff resisted 
the application, on the ground that the defendant was 
also resident out of the jurisdiction. 

Mr, BricCf for the summons, cited Sturla v. Freccia, 
July 18, 1877, where the Court of Appeal directed addi- 
tional security to be given, though the parties were all 
foreigners, overruling tne order of Alalins, V.(J., reported 
W. N. 1877, 166. 

Mr, E. T, Holland for the plaintiff". 

Bacon, V.C, held that it was the practice of the 
Court to direct security to be given in such a case ; and 
made an order accordingly. 



Grant v, Holland. 



Divisional Court, 
(Sitting for Q.B., C.P, 
and Exch, Divisions,) 
July 29. J 

Practice — Time for applying for a new Trial — Rules of 
Court, 1876, Order XXXIX,, Rule \a. 

In this case, the trial of the action had taken place 
in London on Thursday, July 1, when verdict and judg- 
ment were given for the defendant. The next Divisional 
Court to hear motions sat upon Monday, July 6. The 
plaintiff obtained a rule msi for a new trial from the 
bivisional Court which sat on Thursday, July 8. The 
defendant subsequently obtained a rule nisi to set aside 
the previous rule on the ground of irregularity, and as 
being out of time. The ground of irregul^ty was ex- 
plained by statement of counsel ; and the second point — 
as to time— 'now came on for argument. 

Candy, for the plaintiff', showed cause against the 
second rule nisi. 

Pollard, for the defendant, in support of the rule, 
argued that Order XXXIX., Rule la, as amended by 
the Rules of March, 1879, absolutely required that the 
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motion for a new trial should be made within four days, 
provided that a Court competent to hear the motion eat 
on any of those four days. Here, such a Court had sat 
on the third day. 

The OouBT (OocxBUEW, L.O. J., and Hawkhjs, J.) held 
that the application for the new trial was in time. 
According to the proper interpretation of the rule, the 
applicant has the whole of four days ; and if a Divisional 
Court does not sit on the fourth day, then he has until 
the next sitting of the Divisional Court. 

HtUe discharged, with costs. 



1 



ASQUITH V* MOLINBAUX. 



IHvimnal Court, 

(Sittirifffor Q.B,, CR, 

and Exch. Dimsiom.) 

Aug. 2. 

Practice— Time for giving Notice of Trial— Utiles of 
Court, 1876, Order XXXVL, Rule 3. 
This was an appeal from Lopes, J,, sitting at cham- I 



bers, who had refused to set aside a notice of trial given 
by the plaintiff with his reply. As a matter of £m!^ the 
reply did not close the pleadings ; for a formal rejoinder 
was necessary from the defendant in order to join issue. 
The rejoinder had been delivered. 

Gay, for the defendant, argued that the intention of 
Order XXXVL, Rule 3, was, as interpreted by Stephen, 
J., in The Metropolitan Inner Circle Compktiion 
RaUvMy Company v. The Metropolitan RaUioay Com- 
pany, 49 Law J. Bep. Ezch. 605, that notice of trial 
could only be given with the reply, when the reply 
actually closed the pleadings. 

Smart (of the Chancery bar), for the plaintiff, was not 
called upon. 

The CotTBT (OooKBiTKN, L.O.J., and Hawkins, J.) held 
that the words of the rule were clear. The pli^tiff was 
within his strict right in giving notice of trial with his 
reply. 

Appeal distnissed^ Pkuntifs costs to 
be costs in the cause. 
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COURT OF APPEAL. 



^Hamltn v. Betteley. 



Court of Appeal, 

SELB0R17S, L.C. 

Lord Coisridob, C.J. 

Brett, L. J. 

Nov. 4. 

Practice — Interpleader Issue — Trial of, by Jury — Judica- 
ture Act, 1873 (36 ^ 37 Vict, e, 66), s. lOO^Eules of 
Court, Order Z, Bule ^--Order XXXVL, Rules'2 
onrf 3, 1 4- 2 Wm. IV, e, 58—23 ^ 24 Vict, c, 126. 

Appeal from the judgment of Kellt, C.B., at the 
trial without a jury. 

An interpleader issue having been directed between 
the plaintiff (the claimant, under a bill of sale, of goods 
taken in execution) and the defendant (the execution 
creditor), the usual order was made for the trial of the 
issue. 

The trial took place before Denmait, J., and a jury. 

A new trial was ordered, when the plaintiff gave 
notice of trial before a judge alone. 

On the case commg on before Kelly, C.B., without a 
jury, it was objected, on behalf of the defendant, that 
there was no power to try the case without a juty. The 
objection was overruled, the trial proceeded, and judg- 
ment was given for the plaintiff. 

The defendant appealed. 

Mr, Murphy and Mr, J, O. Witt for the appellant. 

Mr. Willis and Mr, Edward PoRock for the plaintiff. 
Their Lordships held that, an order having been made 

TOL. XT, 



that the issue should be tried, it was not competent for 
the plaintiff to give a notice for trial without a jury ; and 
they, therefofe, allowed the appeal, and ordered a new 
trial, and ordered the plaintifl to pay the costs of the 
appeal and of the abortive trial. , 



Court of Appeal, * 

Jbbsel, M.R. 

James, L.J. 

Cotton, L.J. 

Nov. 4. 



Benbow V, Low. 



Court, 



Practice — Discovery — Interrogatories — Eides of 
Order XXXL, Hules 5, 8, 9. 

Appeal from decision of Bacon, V.C. (noted ante, p. 
116), disallowing interrogatories on the ground that the 
discovery sought formed part of the relief claimed by 
their counter-claim, and was not necessary or material 
at that stage of the action. 

Sir H, Jackson and Mr, E, W. Byrne for the appel- 
lants. 

Mr, Aston and Mr, WHHs-Bund for the respondents. 

Decision ajffirmed. 

Court of Appeal, 

Jesssl, M.R. 

James, L. J. 

Cotton, L. J. 

Nov. 4. 

Special Examine!'— Judgment Debtor — Rules of Court, j 
1875, Order XL V., Rule I— Examination, 

Appeal from decision of Malinb, V.C. (reported 49 I 
Law i. Rep. Chanc. ^Ol^^^pWin^ ^^i|%^^ order J 



Repttbltc op Costa Rica v, 
Strousberg. 
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under Order LXV., directing the examination of a jadg- 
ment debtor ' as to whether any, and what, debts are 
owing to him/ the examination is not to go beyond the 
question of what debts are owing to the debtor. 

Mr. Glasse, Mr. Kekewich, and Mr, Giffard for the 
appellants. 

Mr. Higgvns and Mr, Medd for the defendant. 

Their IjORBSHips reversed the decision of the Vice- 
Chancellor; being of opinion that the defendant was 
bound to answer all questions that were pertinent to the 
matter and would enable the plaintiff to ascertain what 
debts, if any, were due to the defendant, and could not 
restrict the examination to the simple question ' whether 
any, and what, debts are due to him.' 



Wabneb v. Mosses. 



Court of Appeal 
Jessel, M.R. 
James, L.J. 

OOTTON, L.J. 
Nov. 4. 

Practice — AgreemetU to take Evidence hy Affidavit — Pro- 
cedure when Agreetnent cannot be performed — Order 
XXXVIL, Hides 1, l-Order XXXVIII. 

In this action, the parties agreed to take the evidence 
by affidavit. Afterwards the plaintiff ascertained that 
some persons who could give material evidence on his 
behalf refused to make affidavits, and thereupon obtained 
an order in chambers ' to examine witnesses ex parte on 
oath before an examiner, touching the matters in ques- 
tion in this action.' 

The defendant appealed against this order. 

Mr, S, Dickinton for the appellant. 

Sir H. Jackion and Mr, 0. Woods for the respondent. 

Their Lortohifs discharged the order; being of 
opinion that there was no jurisdiction to make it, and 
that, even if there were jurisdiction, it could not be 
maintained under the circumstances. When parties 
agree to take evidence by affidavit, and either party 
afterwards finds that he has made a mistake, and l^t 
some of his witnesses will not make affidavits, his proper 
course is to take out a summons for leave to oe relieved 
from the agreement ; and the Court will, in a proper 
case, make an order giving the other party the option 
either to allow the particular witnesses to be examined 
vivd voce at the trial, or to dischaive the agreement, and 
to have all the evidence taken ora% at the trial. 



Re Voir Haoev. Sperling v. 

ROOHSFORT. 



Court of Appeal. 

Jessel, M.K. 

James, L.J. 

Cotton, L.J. 

Nov. 5. 

General Power to appoint Heal Estate hy Will— Gift 
over in default of Appointment — Appointment to 
Trustees upon Trust for C-^Death of C. in Lifetime of 
Appointor — Resulting Trust for Settlor or Appointor's 
Heir^-laio. 

Appeal from decision of Malins, V.C. (reported 49 
Law J. Rep. Chanc. 706). 

Mr. Joshua Williams and Mr. E. S. Ford for the 
appellant. 

Mr. J. Pearson and Mr. Rodwell fur the respondent. 

Their Lordships reversed the decision of the Vice- 
Chancellor ; holding that there was no distinction be- 
tween real and personal estate in such cases; that it was 



a question not of intention but of roBulting tnut ; tliAt 
the case was governed by the cases of Brickenden t. 
Williams, 38 Law J. Rep. Chanc. 222, and WUkiiuon 
V. Schneider, 30 Law J. Rep. Chanc. 410; and that 
there was a resulting trust for the appointor's heii^t- 
kw. 



Regina v. The JvsncBs of 
Surbet. 



Court of Appetd, 

Selboene, L.C. 

Lobs Coleridge, C.J. 

Brett, L.J. 

Nov. 8. 

Prison Act, 1877 (40 * 41 Vict. c. 21), ss. 4, 57—3 ^ 4 
Vict, c, 64, s. 2 — Maintenance of insane Prisoners, 

Appeal from the Queen's Bench Division (see 48 Law 
J. Rep. M.0. 188). 

Appeid a^nst a rule absolute for a tnadamus direct- 
ing the justioes of Surrey to order their treasurer to 
pa^ the expenses incurred in respect of a prisoner who, 
Demg certined to be insane, had been transfoned from 
the county gaol to the county lunatic asylum. 

The justices appealed. 

The Solicitor^General (Sir F, HerscJiell) and Mr. 
Clarke for the appellants. 

Sir J, Holker (with him Mr, Poland and ilfr. A. L. 
Smith), for the Crown, was stopped by the Court 

Their Lordships held that the county was liable to 
pay the expenses in question ; and dismissed the appeal. 



mOH COURT OF JUSTICE. 



In re £n5Is. Watxbton p. Effins. 



Chancery Division. I 

Jessel, M.R. V 

July 31. J 

Administration — Intestate— Advances to Children — Form 
of Inquiry. 

This was an action for the administration of the estate 
of an intestate. It appeared that he had, in his lifetime, 
paid various sums of money to or on account of some of 
nb children. The proposed minutes, following the form 
given in 2 ' Seton on Decrees,' 853, directed an inquiry as 
to whether any of the children < derived or received from 
him, in his lifetime, any and what sum of money or other 
estates and property in the nature of an advancement in 
the world.' 

Mr. B. B. Rogers and Mr. Jason Smith were for the 
different parties. 

The Master of the Rolls said that the inquiry 
should follow the words of the Statute of Distributions 
(22 & 23 Car. II. c. 10, s. 6), and be whether any child 
had had 'any estate by the settiement of the intestate,' 
or had been ' advanced by the intestate, in his lifetime, 
by portion or portions.' 

Chancery Division. 1 
Jessel, M.R. V Hughes v. Garrard. 
Aug. 3. J 

Sale of Business—SoUciting Customers of Old Firm — 
Motion for Injunction. 

The defendant and the plaintiffs had been in partner- 
ship. The defendant, in consideration of 5,000/.^ sold to 
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the plaintifis ' all his share and interest ' in the old firm, 
and agreed that he would on a da^ named retire from 
the said firm and the business earned on by them, and 
transfer to the plaintiffs 'all his share and interest as 
aforesaid ;' and that 'such business' should, as from that 
date, belong exdusivelj to the plaintiffs. 

The sale having been made, the defendant set up in 
business on his own account ; and the plaintiffs alleged 
that, in carrying on such business, he solicited customers 
of the old firm. They therefore moved to restrain him 
from applying to any person who was a customer of the 
old firm at the date of his (the defendant's) retiring 
therefrom. 

Mr, ChUty and Mr, Ncrthmore Lawrence were for the 
plaintiffs. 

Mr, Ince was for the defendant. 

The Masteb of the Rolls was, himself, of opinion 
that the plaintiffs were entitled to an injunction; but 
considerea himself bound by the recent decision of the 
Court of Appeal, in a case of Leggott v. Barrett (not yet 
reported), to refuse it. 



^ Diuision, 1 
L, M.R. [ 
v. 6. J 



In re Great Bbttaiw Mutual 

LiFB ASSUBANCB SOCIETT. 



Chancery Divinan, 
Jbsssl. "" 
Nov. 

Life Assurance Society's Actj 1870 (33 <$• 34 Vict, c. 61), 
s. 21''Windinff up-^Poiicy^ujlder— Creditor— Fiat^ 
Injunction, 

In this case a petition, under the Companies Act, 
1862, was presented by the holder of a policy on a life 
that had faJlen in, for the winding up of the society on 
the ground of its insolvency. The procedure by special 
fiat and inquiry in chambers as to the solvency of the 
society under section 21 of the Life Assurance Com- 
panies Act, 1870, had not been followed. The petition 
nad been advertised in the usual way under the Com- 
panies Act, 1862, and was about to be heard. 

Mr. Roxburgh and Mr. W. TV, Karslake now moved 
that the fiat might be struck out, so that the petitioner 
might, in effect, be compelled to proceed by special fiat 
under the Life Assurance Companies Act, 1870. 

Mr, Chitty, Mr. Ince, and Mr. BedddU, for the peti- 
tioner, opposed the application. 

The Master of the Rolls was of opinion that, accord- 
ing to the literal interpretation of section 21, the peti- 
tioner was a ' policy-holder,' and therefore that she had 
not the ordinary right of petitioning as a creditor under 
the Companies Act, 1862. She must follow the practice 
under the Life Assurance Companies Act, 1870, and the 
motion must be allowed, with costs. 



Chancery Division, 

Malins, V.C. 

Nov. 3. 



In re Jennbns. Willis v. Earl 
Howe. 



Detnurrer — Will — Intestacy — Eeal and Personal Estate 
—Statute of Limitations (3 «J- 4 Wm. IV. c, 27), s. 26 
—23 4- 2^' Vict, c, 38, *. IZ—Secret Trust. 

This action was commenced by persons claiming as 
heirs-at-law and personal representatives of one WiUiam 
Jennens— who died in 1798, and who had made a will in 
1726, giving all his property to his mother (who died in 
his lifetime), but made no other disposition of it — against 
Earl Howe, the present owner of the real estates, and 



the persons who had become entitled to the personal 
estate, which was of a large amount ; and it was in fact 
an action for ejectment and for an account of the per- 
sonal estate of the testator. 

Demurrers were put in by Earl Howe and by Earl 
Beauchamp and others who had become possessed of the 
personal estate. 

Mr. Lewin appeared in support of the demurrer of 
Eflurl Howe. 

Mr, Pearson and Mr, Cecil Russell in support of the 
demurrer of Earl Beauchamp. 

Mr. Higgins and Mr. C. H, Turner in support of the 
demurrers of the other parties. 

Mr, Bristowe and Mr. Mulligan^ in support of the 
claim, contended that, as far as the real estate was con- 
cerned, they were within section 26 of the Statute of 
Limitations, as the estates had been obtained by the pre- 
decessors of Earl Howe by means of fraud and conceal- 
ment ; and that, as to the personal estate, section 13 of 
the Act 23 & 24 Vict. c. 38 was not retrospective ; and, 
further, that that section only applied to persons who 
had died absolutely inte-state, and not to testators. 

Malins, V.C, decided that the first demurrer must be 
allowed, on the ground that the plaintiffs had shown no 
case of fraud or concealment bringing them within 
section 26 of the Statute of Limitations ; and that the 
other two demurrers must also be allowed on the ground 
that section 13 of 23 & 24 Vict. c. 38 was retrospective, 
and had been inserted in the Act for the purpose of 
meeting this ver^ case ; and, moreover, that the matter 
had b^n adjudicated upon, in 1867, by James, L.J., 
then Vice-Chancellor, in an unreported case relating to 
the same property, when he held that the section was 
retrospective, and allowed the demurrer then filed. 



re The Alexandra Palace 
Company. 



Chancery Division, \ j 
Malin8,V.C. \^^ 
Nov. 0. J 

Company — Winding up— -Public Officer — Documents — 
Interrogatories—Rules of Court, Order XXXI,, Rules 
1,4,6. 

In the course of the winding up of the above com- 
pany, the London Financial Corporation carried in a 
claim for sums amounting in the whole to 150,000/., 
alleging that they were creditors of the company for that 
amount paid in shares taken by them in the Alexandra 
Palace Company ultra vires, a fact known to the latter 
company when they issued the shares. 

The accountant of the Financial Corporation had 
made an affidavit of documents, and a summons had 
been taken out in chambers for a further affidavit, which 
summons was abandoned and another taken out, that the 
liquidator of the Alexandra Palace Company might be 
at liberty to deliver interrogatories in writing for the 
examination of the secretary of the Financial Corporation. 

This summons had been adjourned to the judge in 
chambers, and had been adjourned by him into Court, 
and now came on. 

Mr, Higgins and Mr, Speed, in support of the sum- 
mons, contended that there was no difference, since the 
Judicature Act, between the proceedings in an action 
and those under a winding up; and that, under 
Order XXXI., Rules 1 and 4, they yere entitied to the 
order. • Digitized by VjOOyit^ 
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Mr, Everiftf for the London Financial Corporation, 
opposed the application. 

Malins, V.C, decided that the proceedings in a wind- 
ing up were in the nature of an action ; and that the 
oiHcial liquidator was entitled to the order as asked. 



Bacon, y.C. [ ohatteeton a.. La 

iSOV. o, J 



\WS0N, 



Title of Action — Assignment of Plaintiff's Interest ^pen- 
deide Lite * — Ordei* Z., Rules 3, 4— -ff m/c« of Court, 
1875. 

Summons, bj the defendant, to have the title of this 
action altered from Seear v. Lriwson to Chatterton v. 
Lawion. 

The action was a redemption action, brought by the 
trustee in bankruptcy of the owners of the equity of re- 
demption in certain property. After its commencement, 
the trustee assigned tha equity of redemption to Chat- 
terton, who by an order, of course, made at the Rolls, 
obtained liberty to attend the proceedings and to carry 
on the action. 

Sir H. M, Jackson and Mr. Orosvenor Woods for the 
defendant. 

Mr, Wimlow and Mr, Terrell for Chatterton. 

Bacon, V.C: I cannot discharge the order at the 
Rolls, giving Chatterton leave to carry on the action of 
Seear v. Lawson, Chatterton has bought Seear *8 right 
in the property, and can recover nothing more than that 
right. In my opinion, the record is quite right. 



ytcei-if Division. \ 

>ENMAW, J., I 

for Fry, J. I 
13,14. Aug. 7.) 



NeVILL V, SPELLING. 



Oianceri/ Division. ] 

I) EN MAW, 

fo: 
July 13, 

Expectant Heir-^ Catching Bargain— Usury — Infancy, 

The plaintiff was a younger son of the Marquis of 
Abergavenny \ he was entitled to no property, but was 
dependent entirely upon his father. He received from 
the defendant, a money lender, a circular letter, offering 
loans on easy terms. He applied to the defendant for 
advances, and received several advances on the security 
of promissory notes for three months. The transactions 
extended over a period of fifteen months. At the time 
of the first transaction the plaintiff was under age. 
Most of the notes were renewed from time to time. 
Promissory notes for 65/. were ffiven for loans of 60/., 
and notes for 125/. for loans of 100/. : 15/, was paid 
whenever a note for Qol, was renewed. 

This action was brought in consequence of bankruptcy 
proceedings being taken by the defendant against the 
plaintiff. The plaintiff claimed to have the notes taken 
only for security for what money had actually been ad- 
vanced, with simple interest at 61, per cent., and for an 
injunction restraining bankruptcy proceedings. 

In giving evidence, the defendant admitted that he 
originally made the advances with the expectation of 
being able to get the money out of the plaintiff's rela- 
tions by bankruptcy proceedings, or other pressure. 

Mr. North and Mr, E, Ward for the plaintiff. 



Mr, Cooksouj Mr, Everitt, and Mr. Olyn for the 
defendant. 
DfNif A5, J., gave judgment for the plaintiff. 



C<m^^onPlmsmMan.}^j^^^^^^^ ^ HiCKissox. 

Negligence — ChUd unable to take care of iUeXf- — Trap. 

The plaintiff, a boy four years old, accompanied hii 
sister, who wnA going on business, to the delendaiit's 
house. A flight of steps, protected on either side bv 
railings, led up to the front door. One of these railing 
was displaced, and the plaintiff, following bis sister up 
the steps, fell through the gap into the area, and was 
injured. The defendant occupied the basement ot the 
house and let the remainder, together with the frost 
steps and railings. At the time of letting, the railinga 
were out of repair, and there was no agreement or cot€- 
nant to repair. 

The action was tried before Grove, J., and resalted 
in a verdict for the plaintiff for 16/. A rule nisi was 
subsequently obtained by the defendant to set aside the 
verdict and enter a nonsuit on the ground that there was 
no evidence of negligence, and no evidence to show that 
anything in the nature of a trap existed. Against this 
rule, 

Fitzgerald showed cause. 

Willoughby and J, Oerald Laing appeared in support. 

The Court (Lindlkt, J., and Lopes, J.) beld that 
plaintiff was in no higher position than that of a person 
lawfully on the premises ; that the duty, therefore, of 
the defendant towards him was to take care there was 
no concealed danger or trap; and that there was no 
evidence of such to go to the jury. 

RvXe absolute. 



Common Fleas Division, 
Nov. 6. 



771 re Alice Eliza Swth. 



Acknoioledgment by Married Woman in New Zealand — 
Affidavit before Ordinary Commissioners — 3 4' ^ 
Wm, IV. c, 74, s. 83—15 ^ 16 Vict. c. 86, s, 22, 

Alice Eliza Smith, residing with her husband in New 
Zealand, was tenant in tail, under a settlement, of cer- 
tain property in England. A disentailing deed had been 
prepared with a view to a settlement of the property ; 
and this deed had been acknowledged by Mrs. Smith in 
New Zealand, before a commissioner authorised to 
administer oaths, and not before a commissioner specially 
appointed by the Court of Common Pleas, as required in 
such case by the 3 & 4 Wm. IV. c. 74, s. 83. The 
officer of the Court of Common Pleas, at Westminster, 
doubting whether he could tile the certificate of acknow- 
ledgment, 

A. Morley now applied for an order empowering the 
officer of Court to tile the certificate ; and contended 
that section 22 of 15 & 16 Vict. c. 86, by which {inter 
aUa) all acknowledgments required for the purpose of 
enrolling any deed in the High Court of Chancery may 
be sworn in any colony before any notary pubUc or per- 
son lawfully authorised to administer oaths in such 
colony, superseded the provisions of 3 & 4 Wm. IV. 
c. 83. 

The Court (Lindlet, J., and Lopes, J.) granted the 
application. 

Order accordingly. 
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In re Clat aitd Tetlbt. 



Court of Appeal, 
JESSELy M.K. 

Jambs, L. J. 

COTTOW, L.J. 
Nov. 8. 

WiU--Power ofSak^Charge of Dehta—Attempted Ex- 
ercise by Administratrix * cum Testamento annexo ' — 
Time for Appealing— Order LVIL, Rule S^Order 
LVIIL, Rule 16. 

Appeal from decision of IIall, V.C. The case is 
reported ante, p. 102. The Vice-Chancellor had held 
that an administratrix cum testamento annexo could not 
exercise a power of sale contained in a charge of debts 
under the 22 & 23 Vict, c. 35, s. 16, upon a summons 
taken out by the vendor. 

The order didmiasing the summons was dated June 26, 
YOL. xy. 



and was to the e£fect that ' the Court, being of opinion 
that a good title had not been sliown to the heredit- 
aments, <Ud not think fit to make any order, but that 
the applicant should pay the costs of the application.' 

The vendor gave notice of appeal on July 17 after 
2 o'clock. 

Mr, Simmonds for the vendor. 

Mr, Cadman Jones, for the respondent, took the pre- 
liminary objection that the notice of appeal was too 
late ; and referred to Order LVII., Rule 8 (April, 1880), 
and Order LVIII., Rule 16. 

The Master of the Rolls said that, when the 
order dismissing an application contained a declaration 
or expression of opinion of the judge, binding on the 
parties, that was not a tdmple refusal of the application 
within Rule 16 of Order LVIII. ; and that the objection 
could not be sustained. 

The appeal was then heard; and dismissed, with 
^'^*^' qigtizedby^OOgie 
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In re Albion Life Assttbancb 

SOOIBTT. 



Court of Appeal 
Jessel, M.R. 
♦ James, L.J. 

OOTTON, L. J. 

Nov. 3. 
Insurance Company — Shareholders and Policyholders, 

Appeal from decifiion of Malins, V.O. (reported, 
antey p. 90), holding that the shareholders were, as be- 
tween themselves and the policyholders, primarily liable 
to pay the debts of the company. 

The shareholders appealed. 

Mr. Higginsy Mr. Davey, and Afr. Hatfield Green 
for the appellants. 

Mr, MacTioghten and Mr, Borthwick for the policy- 
holders. 

Mr. Glasse and Mr, Boome for the official liqaidator. 
Their Lordships dismissed the appeal, with costs. 



perils which the defendants were to be liable far were 
* of the seas, men-of-war, fire . . . barratry of th^ 
master and mariners, and of all other perils, losses, &nd 
misfortunes that have or shall come to the hart, detri- 
ment, or damage of the aforesaid subject-matter of this 
insurance, or any part thereof.' 

The ship was damaged by the explosion of the boiler, 
which was proved to have been very thin, and to hJiFe 
burst either from bilge water getting to it, or from warn 
of proper scraping. 

The plaintiff sued upon the policy for the amount 
insured; and Baggallay, L.J., gave judgment for the 
plaintiffs. 

The defendants appealed. 

Mr. Benjamin and Mr. Arbuihnot for the appellants. 

Mr. Cohen and Mr. Mathew for the plaintifli. 

Their Lordships held that the plaintiffs were entitled 
to recover ; and dismissed the appeal. 



Court of A^medl. 
Selborne, L.C. 

COCKBTXKN, O.J. 

Brett, L. J. 
Nov. 11. 

Practice — Costs 



Mayor, &c., op Saltash v, Good- 
man. 



-Application for Security for Costs — 
When to he made. 

Application for security for costs of an appeal. 

Judgment for the plaintiffs in the action was given on 
March 30, by the Oommon Pleas Division. Notice of 
appeal was given on April 16. Taxation of costs was 
completed November 4 ; but the Master reported that 
the delay was not owing to the defendant. On nji. fa. 
it was found that the defendant had no goods upon which 
to levy ; so the plaintiffs made the present application, 
the appeal standing in the general list, nine out of the 
paper for the day. 

Mr. Petheram appeared for the plwntiffs. 

Mr, Muir Mackenzie for the defendant. 

Their Lordships said that application for security for 
costs should be made promptly, and before expense had 
been incurred by the appellant in respect of his appeal ; 
and they, therefore, refused the application on the 
ground that it was made too late." 



Court of Appeal, 
Jakes, L.J. 

OoTTON, L. J. \ Lloyds r. Harper. 
Lush, L.J. 
Nov. 12, lo. 

Guarantee — Death of Guarantor — Notice thereof — 
Determination cf Guarantee, 

Appeal from the decision of Fry, J. 

The case is reported ante, page 9, and 49 Law J. Rep. 
Ohanc. 217. 

Mr. M, Cookson and Mr. CracknaU for the appel- 
lant. 

Mr. North and Mr, Millar ^ contrhf were not called 
upon. 

Their Lordships agreed with Fry, J., on all points ; 
and dismissed the appeal, with costs. 

James, L. J., and LrsH, L.J., expressed doubts as to 
the correctness of the decision in the case of We9t v. 
Houghton, L.R. 4 O.P. Div. 197. 



Court of Appeal. 
Selborne, L.O. 
cockburn, o.j. 

Brett, L.J. 
Nov. 11, 12, 13, 15. J 



The West India and Panama 
Telegraph Company (Limited) 
V. The Home and Colonial 
Marine Insitrance Company 
(Limited). 



HIGH COURT OF JUSTICE. 



Marine Insurance — Time Policy— Perils insured against 
'—Dpfect in the Subject-matter of Insurance. 

Appeal of the defendants from the judgment of 
Baggallay, L.J., after trial without a jury. 

The plaintiifs insured a ship with the defendants by a 
time policy, which contained a clau% stating that the 



Chancery Division, 

Jessel, M.R. 

Nov. 8. 



1 ASLJ 



AsLATT V. The Mayor and Cor- 
oration op Southampton. 



Aldennan— Private Arrangement with Creditors— Dis- 
qualification — Municipal Corporations Act, 1835, s. 52 ; 
Debtors Act, 1869, i. 21. 

The plaintiff, who is an alderman of the borough of 
iSouthampton, in January last, being then also an alder- 
man, sent to his creditors a circular letter containing 
proposals for a composition of his debts, which proposals 
were, in most instances, accepted by them. But no com- 
position deed was registered, nor did he take any pro- 
ceedings for liquidation. The Municipal Corporations 
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.Vet 1835, 8. 52, enacts that if any alderman of any 
lx>rough shall (inter alia) * compound hy deed ' with his 
creditore, he shall thereupon immediately become dis- 
qualified and shall cease to hold his office. And the 
l)ebtor8 Act, 1869,8. 21, provides that this disqualifi- 
cation ' shall extend to every arrangrement or composition 
l)v a mayor, alderman, or town councillor with his creditors 
imder the Bankruptcy Act, 1860, whether the same is 
made by deed, or otherwise.* On November 4 the 
Mayor of Southampton summoned a meeting of the 
corporation to declare the office of alderman held by 
the plaintiii* void, and to elect another alderman in his 
place. The plaintiff thereupon applied by motion to 
restrain them from so doing. 

Mr. Chitty and Mr, Maidioiv for the plaintifh 

Mr, Ifice and Mr, Thuntan Holland, for the defend- 
ants, submitted that the plaintiff was disqualified ; and 
also that the Chancery Division had no jurisdiction to 
grant an injunction in such a case, it being one of those 
specially assigned, by the Judicature Acts, to the 
Queen s Bench Division. 

The M.AJSTBR OP TRK Rolls held that the pkintif!' 
had not become disqualified; and that this Court had 
jurisdiction to grant nn injunction, lie accordingly 
granted it, with costs against the defendant.^. 



Chancery Dimion. ] 

Jkssel, M.U. 

Nov. 11. 



Cope v. Cope. 



Administrator ^ durante minore JEtate^ — Mortgage and 
Sale of Assets — Prejudice of Infant, 

Godfrey Cope died intestate in the year 1875, leaving 
a widow and infant children. Letters of administration 
were granted to Frederick Cope, for the use and benefit 
of the children until one of tnem should attain twenty- 
one. Godfrey Cope, at the time of his death, was en- 
titled to a share in the residuary estate of W. Stark, 
and had mortgaged his share during his lifetime. In 
September, 1876, Frederick Cope, the administrator, 
mortgaged the above-mentioned share to T. £. Smith. 
By another deed of October, 1876, in which all the prior 
mortgagees ioined, F. Cope mortgaged to the defendants, 
the Lquitabie Reversionary Interest Society, freed from 
the mortgage which had been created by Godfrey Cope. 
And in February, 1877, F. Cope assigned the same 
share absolutely to those defendants. 

This was an action brought by the children of Godfrey 
Cope, who claimed administration of their father*s estate, 
and also that the mortgages and assignment miide by F; 
Cope might be set aside as not being for their benefit, but, 
on the contrary, to their prei udice. llie statement of claim 
alleged that F. Cope applied exclusively for his own 
purposes the moneys received by him under these deeds, 
out there was no allegation that the defendant society 
knew of this. 

The society demurred. 

Mr. B. B, Rogers for the demurrer. 

Mr. T, L. Wilkinson for the plaintiff. 



The Mastbk of tqb Rolls held that an administrator 
durante minore attate has the same powers as any 
other administrator; and that, in the absence of 
any knowledge by the defendants that he was dealing 
improperly with uie assets, the transactions in question 
were valid. Ills lordship accordingly allowed the 
demurrer. 



Chancery Division. \ 
Jessel, M.U. \ UxiON Bank op Loxdon' v. Ingram. 
Nov. 13. J 

Mortgagee in Possesion — Cooemnt to pay Interest, with 
Proviso for reducing Rate on punntunl Pnytnent — 
Payment to Receiver for collecting Rents — Stains v. 
Banks, 9 Jur. (N.S.), 1,040, 7oas revuned o.i Appeal 
{Reg,Lib.7 B,,l8GS,l,7Qi). 

Two questions were raised by this adjourned sum- 
mons: 1. Whether a mortgagor is entitled to the 
benefit of a proviso for reduction of the rat3 of interest 
on punctual payment, on taking the accounts against a 
mortgagee in po&session. 2. Whether such a mortgagee 
is in every case precluded from charging the mortgagor 
with the expense of paying a receiver to collect the 
rents. 

Mr. Bagshawe and Mr. Methold, for the plaintiff, a 
second mortgagee, relied upon Staiiis v. Banks, Jur. 
(N.S.), 1,040. 

Mr. Ince, Mr. O. S. Fryer, Mr. Mellor, Mr. Everitl, 
Mr. Davey, and Mr. T. Holland appeared for the other 
parties. 

The Master op the Rolls, having sent for the 
registrar's book, ascertained (Reg. Lib. 7 B., 1863, 
1,761) that^^aiVw V. Banks had been reversed on appeal ; 
and, therefore, decided against the mortgagor on Doth 
points. 



^^^^J^^^'Idbst v. London Traicwais 
Nov.' 16. 






Company. 



Company — Preference S?tares — Dividend — Payment out 
of Capital — Profits of particular Year, 

This was an action for a declaration that the plaintiffs 
were entitled to be paid a dividend in full out of the 
profits of a particular year, notwithstanding the fact of 
a previous aecision holding the ordinary shareholders not 
entitled to any dividend for that year, such dividend, 
in their case, being held to be a payment out of capital. 
The company had for some years iJeen improperly pay- 
ing dividends to the ordinary shareholders instead or ex- 
pending such sums in the repair and maintenance of their 
tramways. It was contended by the company that they 
were entitled to retain the dividends otherwise payable to 
the preference shareholders to recoup the previous 
amounts referable to repairs. By the special resolution 
authorising the issue of the preferenr^e 8W9Qf4ih^y were 
Digiiized t 
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to bear a preferential dividend of 6 per cent, per annum 
over the ordinary ebarea of the company, * dependent 
upon the proBtB of the particular year only/ From the 
report of certain accountants, it appeared that, for the 
year in question, the net profits were more than sufficient 
to pay the preference shareholders in full. 

Mr, Davey and Mr, Stirling for the plaintifiB. 

Mr, Chitty and Mr, Romer for the defendants. 

The Master of the Rolls was of opinion that the 

5 reference shareholders were entitled to be paid their 
ividends out of the profits of each particular year, and 
were not bound to recoup any amounts previously im- 
properly paid away. He, therefore, made a declaration 
as asked oy the plaintiflTs. 



^^?f!^J^T''' I ^^ LONBESBOROUSH.! 

Nov 8 J fiK^^<*BMAir V. Fitzgerald. 

Will — Construction — Words — Pictures — * Objects of 
Vertu and Taste: 

Special case. 

The late Lord Londesborou^h, by his will, dated 
May 16, 1855, bequeathed unto his wife, the defendant, 
Ursula, Lady Fitzgerald (then Ursula, Lady Londes- 
borough), absolutely all his and her jewels, trinkets, 
gold and silver plate, ornamental and other china, and 
all ' objects of vertu and taste.' And the testator de- 
clared that his wife should bo entitled during her life to 
his leasehold house at Carlton House Terrace, and the 
statuary, furniture, and other effects therein at the time 
of his death. By a codicil, after bequeathing certain 
pieces of plate to each of his children, he repeated the 
Dequest to his wife contained in his will. 

At his death there were in his house at Carlton House 
Terrace ten valuable paintings. The (question raised by 
the special case was whether these paintings passed to 
Lady Fitzgerald absolutely under the bequest in the 
codicil, or whether they passed, under the description 
in the wUl, of the leasehold house, and the statuary, 
furniture, and other effects therein. 

Mr, Langworthy for the plaintiffs, the trustees of the 
will. 

Mr, Bristotoe and Mr, B. B, Rogers for Lord and 
Lady Fitzgerald. 

Mr, J, Pearson and Mr, Renshaw for the other de- 
fendantis. 

Malins, V.C, said it had been decided that pictures 
would pass under the words ' furniture and other effects.' 
It seemed very improbable that a man, possessed of such 
valuable pictures, if he had intended to give them to 
his wife, should have omitted to use the word 'pictures/ 
Upon the whole he was of opinion that these pictures 
were not given to the wife absolutely, but passed under 
the words * furniture and other effects.' 



C^neery Division* ] 

Bacoh, V.O. } Jenser v. Tctrner^ 
Nov. 13. j 

Will — Devise of Real Estate — Condition subsequent — 
Restraint on Marriage — Validity, 

Testatrix devised real estate to trustees on trust for 
her father for life, with remainder to her brother, J. VV. 
Turner, for life, with remainder to his first and other 
sons in tail, with remainders over ; and provided that, if 
her said brother should marry during her life without 
her consent in writing, or if he should already have 
married, or should thereafter marry, a domestic servant, 
or a person who was, or had been, or who sbould, at any 
previous time, have been a domestic servant, then the 
real estate should go over in favour of the plaintiffs. 
The testatrix died in 1867. Her father died in 1871, 
and J. VV. Turner went into possession of the real 
estate, and in 1872 married a person who had been a 
domestic servant. He died in 1879, leaving issue ; and, 
after his death, the plaintiffs claimed the reel estate 
under the gift over. 

&ir H, Jacksoti and Mr, Wolstenholme for the 
plaintiffs. 

Mr, Hemming and Mr, B, B, Rogers, for the iesae, 
contended that the condition subsequent did not divest 
the previously vested gift ; and, further, that the condi- 
tion was against public policy, and void. 

Sir H, Jackson in reply. 

Bacok, V.C, held that the ^ft over of the real estate 
was valid ; and gave judgment in favour of the pUiinti& 



Chancery Division, 1 

Bacon, V.C. > Lanohak v. Gamble. 
Nov. 13. J 

Will— Construction— Oift to Next of Kin, as if Testator's 
Daughter, a married Woman, Imd died ' unmarried,' 

Petition, whicb involved the construction of a clause 
in the will of S. £. Wilkinson. 

The testator gave one-fourth of his residuary estate, 
upon trust, for his daughter, Mrs. Gamble, for life, with 
remainder as she shoula by will appoint ; and, in default 
of appointment, for the persons wno, under the statutes 
for the distribution of the effects of intestates, would 
have been entitled thereto if Mrs. Gamble had died ' un- 
married.' 

Mrs. Gamble died intestate, leaving a husband and two 
children ; and the point for decision was whether ' un- 
married ' meant ^ without having been married ' so as to 
exclude both husband and children, or merely ' not then 
under coverture,' so as to exclude the husband, but to 
admit the children. 

Mr* Hemming and Mr, Warmington for the peti- 
tioners, nephews and nieces of the intestate, Mrs, 
Gamble. 

Sir JET. M, Jackson and Mfu Simmonds for Mrs. 
Gamble's children. 

Mr, Shebbeare for other next of Jan. ^ 
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Bacok, V.C. : The cases of Clarke v. Colhf 9 H. L. 0. 
OOl, and Day v. Barnard, 1 Dr. & Sin. 361, 00 Law J. 
Hep. Ohanc. 220, are conclusive that, in such a context 
ns this, the word * unmarried ' means ' not then under 
coverture' — i,e, is only intended to exclude the husband, 
not the children ; and, apart from authority, I should 
have come to the same conclusion. 



Chancery Divition, 
Hall, V.O. 
Nov. 9, 10. 



} 



James v. Gilbb. 



Action to recover Deed—Fraud by Solicitor — Forged 
Memorandtwi of Depomt — Purohaeefor Value without 
Notice — Judicature Act, », 26, subs, 11. 

This was an action to recover possession of a lease 
under the following circumstances : The pluntiff, James, 
the lessee, mortgaged the property, comjpnsed in the lease, 
to the plaintiffs, Rumsey and Smith, lor 530/., by way 
of underlease, and the lease was handed to one neade, 
as solicitor for Rumsey and Smith. Reade also procured 
from James a memorandum, signed by James, relating to 
the insurance of the mortgaged property. Reade 
cunningly and fraudulently altered such memorandum 
in such a way that it appeared to be a memorandum of 
the deposit of the lease by James with Reade as a 
securi^ for 630/. advanced by Reade to James. Reade 
then obtained a loan of 260/. from the defendant on an 
equitable sub-mortgage of the memorandum as so 
altered, and of the lease, which was deposited with the 
defendant. The defendant had no knowledge or sus- 
picion of the fraud committed by Reade. 

Mr, W, Pearson and Mr, Maclean for the plaintiffs. 

Mr, Ordham Hastings and Mr, W, Renshaw, for the 
defendant, argued that the defendant was a purchaser 
of Uie lease for value without notice, from whom, accord- 
ing to the well-known rule in equity, the Court will take 
nothing away ; that the rule of equity differed from the 
rule oflaw ; and that, therefore, under section 26, sub- 
section 11, of the Judicature Act (36 & 37 Vict. c. 66), 
the rule of equity must prevail. They relied on Heath 
V. Crealock, 4A Law J. Rep. Ohanc. 167; L. R. 10 
Chanc. 22. 

Hall, V.O., held that section 26, subsection 11 of 
the Judicature Act did not apply, inasmuch as the 
plainti£b had a complete legal title to the possession of 
the lease ; and gave judgment for the plaintiffs. 



Chancery Divisicn, 

Hall, V.O. 

Nov. 11. 



-AppLEBr V. Waring. 



Discovery — Affidavit of Documents— Further Affidavit, 

The plamtiff represented the commissioners for the 
construction of a railway in Uruguay, under an agree- 
ment with whom the railway had been in part con- 



structed by the defendants. The action was brought 
upon the agreement, seeking payment of certain moneys 
and an account of net profits made by the defeudrtntH. 
The statement of defence showed that one section of the 
line had, some years ago, been completed and opened 
for traffic; and it set out a clause of the agreement 
which provided that the concessionaires were, for the 
purpose of ascertaininfi; the net profits, to be satisfied 
witn a declaration by tae contractors, and not to inspect 
accounts; and pleaded that the defendants were- pre- 

gared to make a statutory declaration that the works 
ad resulted in a loss. 

The defendants made the usual afH davit of documents, 
which mentioned no accounts or vouchers. 

Mr, Buckley, for the pluntiff, moved for a further 
affidavit of documents ; arguing that the defence raised 
a reasonable suspicion that there must be documents of 
account. 

Mr, J, T. Pt^r for the defendants. 

Hall, V.C, refused the application. He was not 
judicially convinced that there were, or ever had been, 
such documents as suggested. It was possible that the 
contractors' work might have been done without them ; 
and there was not such assuiance in his lordship's mind 
of the incorrectness of the affidavit as to warrant the 
order sought. 



Chancery Division, 1 

Hall, V.O. V In re Wilkes's Estate. 
Nov. 12. J 

Lands Clauses ConsoUdatian Act, s, 74 — Estates in Lease 
— Tenant for Life and Remainderman-^Form of 
Order, 

A railway company had, in exercise of their conipul- 
sory powers, taken certain lands, of which the petitioner 
was tenant for life under a will. The lands were subject 
to certain leases— principally repairing leases— granted 
subsequently to the testator's decease. The dividends 
of the purdiase money, when invested, were consider- 
ably in excess of the aggregate of the rents reserved by 
the leases ; and the question arose as to what proportion 
of such dividends the tenant for life was entitled. 

Mr, W, Renshaw, Mr, Bailey, and Mr, Jason Smith 
appeared. 

Hall, V.C, directed that the purchase money should be 
apportioned amongst the several properties in lease ; and 
that, out of the dividends of each apportioned part, a 
yearly sum, equal to the rent received by the lease in 
respect of which it was so apjjortioned, should, during 
the term thereby created, be paid to the tenant for life, 
and the residue thereof accumulated, with liberty to the 
tenant for life to apply, on the expiration of such term, 
for payment to him of the increased dividends, including 
the dividends on Ihe accumulations. 
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Chancery Division. 
Hall, V.O. ' 
Nov. 16. 



Y' 



re Maxuoth Gopfsbopous of 
Utah. 



Companies Act^ s, 165 — Summons against. Directors to 
repay Dividends improperly distributed — Lapse of 
Time, 

This was the adjourned hearinpf of a summoDS under 
section 165 of the Companies Act, 18C2, by the liquid- 
ator of the company, for an order that the late directors 
should repay 3,452/. 5<., the amount of a dividend de- 
clared by them in December, 1872. 

The company went into liquidation in November, 
1876, and the present summons was taken out in July, 
1879. It did not appear that there were any debts now 
subsisting, except one of small amount to a former 
shareholder who had participated in tbe dividend in 
question; the liquidator was stated, however, not to 
have received his costs payable in the winding up. 

Mr, Wm, Pearson and Mr, Northmore Lawrence, for 
the summons, set up the case that there were no profits 
out of which the dindend could be paid ; and that the 
directors knew, or ought to have ascertained, this. 

Mr, Graham Hastings and Mr, Brooksbank for the 
respondents. 

Hall, V.O., dismissed the summons, with costs. The 
lapse of time put the respondents in a difficulty with re- 
gard to any defence upon the accounts and facts ; and also 
with regard to any claim for indemnity which they might 
have against other persons. They were entitled, there- 
fore, to object to this as a . stale demand, unless some 
proper excuse were made out for the delay, which was 
not the case. 



them to turn in their cattle on his land, and did not 
constitute them tenant occupiers so as to make them 
liable to be rated. 



Queen's Bench Division. 1 Mooe (Appellant) v, Ovbr- 
(Magistrates' Case,) V bbrrs or Yatton (Rr- 

NOV. 10. J 8P0NDENT8). 

Poor Bate — Occupation hy Owner of Land^Sale of 
Grass — License of Pasturage, 

Case stated by justices. 

The appellant, owner of grass land, upon the deter- 
mination of a previous tenancy, advertised for sale by 
auction, and sold, the gprass thereupon from May to 
March. The purchasers were to feed it with certain 
stock, and to dress the dung, cut the thistles, and leave 
the fences in good repair. At the sale, the auctioneer 
stated that the sale was made free from all rates, tithes, 
and taxes. The overseers inserted the owner*8 name as 
occupier in the rate book, and the justices granted a 
warrant of distress against him for non-payment of the 
rate. 

Anstie for the appellant. 

Castle for the respondents. 

The Court (Manistt, J., and Bowen, J.) gave judg- 
ment for the respondents ; holding that, under all the cir- 
cumstances of the case, the transaction between the 
vendor and purchasers amounted only to a license to 



Queen's Bench Division, 1 Ettab (Appxllavt) v. The 
(Magistrates' Case,) > Ovebbbbbb of Mold (Ks- 
Nov. 13. J bpondshtb). 

Bating Act, 1874 (37 <$- 38 Vi^A, o. 64), s, 4, m&t. a— 
Valuation of Land used as a l^nteUion — .^Issessr/i^ii^ 
of Sporting Bights, 

Appeal against a poor-rate. 

The appellant is the owner and occupier of certain 
woodlands ; and, in assessing their rateable value, a sum 
of 2s. per acre had been added by the respondents to the 
natural and unimproved value of the land, in respect of 
the game. The appellant contended that the lana, being 
woodland only, under the Rating Act, 1874, was not 
liable to be assessed for any right of shooting. 

By the Kating Act, 1874 (87 & 38 Vict. c. 54), s. 4, 
subs, a, the rateable value of any land used only for a 
pliuitation or wood shall be estimated 'as if the land, 
instead of being a plantation or a wood, were let and 
occupied in its natural and unimproved state.' 

F, Marshall and BanJcs for the appellant 

Darling and Boberts for the respondents. 

The ConcT (Field, J., and Manistt, J.) gave judjg- 
ment for the respondents; holding that land m its 
natural and unimproved state was to be valued with the 
game on it. 

Judgment for the respondents. 



Queen's Bench Division, 1 
(Magistrates' Case,) V Rough v, IIall. 
Nov. 13. J 

SaU cfFood and Drugs Act, 1876, 1879 (38 ^ 39 Vict, 
c, 63, «. 14, and 42 <$• 43 Vict, c, 61, s. S)-^AduUerated 
Miik in Course of Transit — No Delivery of Sample to 
Agent of Seller, 

Appeal from a decision by a metropolitan police 
magistrate. 

The respondent, who resided near Coventry, was 
charged with having, on March 18, sold, to the prejudice 
of tbe purchaser, a pint of milk adulterated with 16 per 
cent, of water. It appeared that he had contracted to 
supply milk to a dealer in Ix>ndon ; and that, on March 18, 
the appellant, being at the Euston Station, seized a milk 
can, and required the railway porter to give him a 
sample for the purpose of having it analysed. The 
appellant then gave notice to the porter of his intention 
to have the analysis made, gave him the required sample, 
and treated him as the f^ent of the respondent under 
section 14 of the Sale of Food and Drugs Act, 1875 (38 
& 39 Vict. c. 62), which requires a purchaser to ' notify 
to the seller, or his agent selling the article, his inten- 
tion to have the same analysed,' &c. 

By the Amendment Act, 1879 (42 & 43 Vict c. 30). 
s. 3, any inspector, &c., 'may procure at the place of 
Digitized by VjOOV Ic 
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delivery any sample of milk in course of delivery to the 
purchaser or consignee, in pursuance of any contract for 
the sale to such purchaser or consignee of such milk ; 
and .... shall submit the same to be analysed, 
and the same shall be analysed, and proceedings shall be 
taken^ and penalties on conviction shall be enforced in 
like manner in aU respects as if such inspector, &c., had 
purchased the same from the seller or consignee under 
section 13 of the principal Act.' 

The magistrate dismissed the summons ; holding that 
the appellant was bound to take all the steps provided 
by 38 & 39 Vict. c. 63, s. 14 j and that he bad not, m 
pursuance of such section, handed a portion of the milk 
to the agent of the seller. 

TickeUf for the appellant, admitted that a porter 
was not an agent of the seller ; but contended that sec« 
tion 14 of the Act of 1876 did not apply to samples of 
milk taken under section 3 of the Act of 1870. 

The respondent did not appear. 

The Court (Fieid, J., and Makistt, J.) held that 
section 14 of the principal Act was not incorporated into 
Rection 3 of 42 & 43 Vict. c. 31 ; and that, accordingly, 
the due performance of the conditions contained in the 
former section were not necessary to ensure a conviction. 

Case remitted. 



Queen's Bench Division, 
Nov. 15. 



Tennant & Co. 
& Co. 



V, Ellis 



Costs — County Courts Admiralty Jurisdiction — 31 «J' 32 
Vict, c. 71, M. 3 and 9—li.S,C., Order XF., liule 1. 

This was a motion ioT a rule to the Master to tax the 
plaintiiis' costs. 

The action was for damage to a cargo of sugar, in 
which 300/. had been claimed, and in which the plaintiffs 
had obtained a verdict and judgment for 73/. 

The defendants objected, upon taxation, to the plain- 
tiffs having their costs, on the ground that the judge had 
not certified that it was a proper Admiralty cause to be 
tried in a Superior Court. 

The County Courts Admiralty Jurisdiction Act, 1868 
(31 & 32 Vict. c. 71), in section 8, enacts that * if any 
person shall take in any Superior Court proceedings 
which he might, without agreement, have taken in a 
County Court (except by order of such Superior Court 
or of a County Court having Admiralty jurisdiction), 
and shall not recover a sum exceeding the amount to 
Avhich the jurisdiction of the County Court in that 
Admiralty cause is limited by this Act, he shall not be 
entitled to costs unless the judge of the Superior ('ourt, 
before whom the cause is tried or heard, shall certify 
that it was a proper Admiralty cause to be tried in a 
Superior Court.' 

Section 3 subsection 3 gives jurisdiction to the County 
Court in ' — as to any claim for damage to cargo — 
any cause in which the amount claimed does not exceed 
300/.' 

Fatchett, for the plaintiff, contended that the above 
section was, in effect, repealed by Order LV., Kulep, of 
the R.S.C. Judicature Act, 1875, which provided that 



costs should follow the event, and cited Garnett v. 
Bradley^ 48 Law J. Rep. ILL. 186. 

HUhery^ conird. 

The Court (Field, J., and Manisty, J.) made the 
order asked for, holding that the plaintiff was entitled 
to his costs by virtue of Order LV., which had repealed 
section 8 of the County Courts Admiralty Jurisdiction 
Act, 1868. 



Common Heas Division. ] 
Nov. 13. 1 



Sanders (Appellant) v. 
Searson (Respondent}. 



Parliament^ County Vote, 
Appeal from Revising Barrister's Court. 

The appellant was tenant and in occupation of a house 
in a borough, in respect of which he possessed a vote 
for the borough. He subsequently became tenant and 
occupier of a piece of land within the borough of suffi- 
cient value to confer on him a vote for the county. 

The land was a mile distant from the house, but both 
tenancies were held under the same landlord ; and it was 
objected that the name of the appellant ought not to be 
retained on the list of voters for the county, on the 
around that the land was occupied * together with ' the 
nouse within the meaning of section 25 of 2 Wm. TV. 
c. 45. By that section no person shall be entitled to 
vote for a county in respect of land occupied together 
with a house, such house being, either separately or 
jointly with the land occupied therewith, of such value 
[at that time required to l^ of the annual value of 10/.] 
as would confer on him the right of voting for any 
borough. The revising barrister disallowed the objec- 
tion, and retained the name of the appellant on the list 
of voters for the county. 

Merewetker for the appellant. 

Hensman for the respondent. 

The CouBT (Grove, J., Lindley, J., and Lopes, J.) 
held that the object of section 25 was that a person in 
occupation of a house should not utilise any land re- 
quired for the enjoyment of the house in order to obtain 
a vote for the county ; but that where the land was dis- 
tinct and separate from the house, the occupier was en- 
titled to a vote for the county, and was not restricted to 
his vote for the borough. 

Decision affirmed. 



COURT OF BANKRUPTCY. 



Bankruptcy, 

Bacon, C.J. J- In re Holmes. Ex parte Holmes. 
Nov. 



mptcy, \ 

tf,C.J. \u 

V. 15. J 



Liquidation — Cofnposition — Enforcing Security — Liquid- 
ation closed — Pouter of the Court — Bankruptcy Act, 
1860, w. 28, 125— Banh-uptcy Pules, 1870, Pule 78. 

Appeal from the County Court at Gloucester. 

On April 21, 1879, tie statutory majority of the 
creditors of Simeon Holmes resolved upon a liquidation 
by arrangement, and appointed a trustee. These resolu- 
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tions were duly registered. On May 7 they passed 
further resolutions to accept a composition, and to grant 
the debtor his discharge upon payment of the composi- 
tion and costs. The last-mentioned resolutions were 
duly approved by the Court. Both composition and 
costs were duly paid. 

At the date of the resolutions for liquidation the 
debtor was, and, at the date of the present application, 
still remained, a registered holder of 600 fully paid-up 
10/. shares in the Llantwitt and Black Vein Coal Com- 
pany (Limited). The debtor was indebted to the com- 
pany to the extent of more than 1,000/., under an order 
in an action in the Chancery Division made on Novem- 
ber 8, 1878. The company did not come in under the 
liquidation proceedings, but, on June 28, 1880, gave 
notice of motion before the County Court judge, under 
Rule 78, Bankruptcjr Rules, 1870, for an order declaring 
that they were entitled to a lien for their judgment 
debt on the debtor's 500 shares. The County Court 
judge, on July 20, made the order asked for. 

The debtor and other persons interested appealed. 



Mr, Yate Lee, for the appellants : The Court had no 
jurisdiction to make the order, as the liquidation was 
closed. Rule 78 does not not apply to compotttioii. [He 
was stopped by the Court] 

Mr, Bagehawe and Mr, F, Knight^ for the company : 
The liauidation was not doeed for aU purposes, aa ia 
shown by In re Proffer, L. K 3 Chanc. Div. 115. Thia 
proceedmg must be taken to be a liquidation under aee- 
tion 125. The estate, therefore, remains in the trustee ; 
and the Court of Bankruptcy has jurisdiction. 

The Chibf Judge: The company*s application has 
been, in my opinion, made under a mistaken view of the 
Act. Resolutions for composition having been duly 
passed, the only power remaining in the Court is to 
enforce the carrying out of the resolutions. The mort- 
gagees must bring their action in the Chancery Divi- 
sion to enforce their security ; and, having enforced it. 
If their debt is still unsatisfied, they can come in and 
prove in the liquidation for the balance ; but they can- 
not realise the security in this liquidation. 

Appeal allowed, tcith eoUs, 
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COURT OF APPEAL. 
Court of Appeal, 

In re Parebb. Ex parte Chariko 



Cross Advance and Dbposit Bank. 



James, L.J. 

Cotton, L. J. 

Ltjsh, L.J. 

Nov. 11. 

BUI of Sale-^ Consideration — Receipt Clause, 

Parker executed a bill of sale to the bank, ' in con- 
sideration [as stated in the deed] of 120/. paid on its 
execution by the grantees to the grantor.' 

The sum of 90/. was only really advanced, the remain- 
ing 30/. being retained by the grantees * for interest and 
expenses.* The deed was duly attested. 

Immediately below the attestation clause there was a 
receipt for 90/., which was signed by the grantor. The 
receipt stated that the 90/., together witn the agreed 
sum of 80/. for interest and expenses, made the sum of 
120/. 

The grantor filed a liquidation petition; and Mr. 
Registrar Hazlitt, as Chief Judge, declared the deed void 
as against the trustee, on the ground that the true con- 
sideration had not been set out as required by the Bills 
of Sale Act, 1878, s. 8. 

The bank appealed. 

Mr, Guin/f tor the appellants, argued that, assuming 
the real consideration was not^et forth within the case 
of Ex parte National Mei'cantile Bank^ re Haynes^ 49 
Law J. Rep. Bankr. C2, yet that the receipt must be 
taken as part of the same instrument, and that that 
showed the true state of the facts, and consequently 
would support the bill of sale. 

Mr, J, F. H. Bethell for the trustee. 

Their Lordships affirmed the decision of the registrar. 
The deed, independently of the receipt, clearly did 
not state the real consideration, as the receipt could 
not be held to form part of the deed. The case 
referred to differed from the present, because here the 
only liability, in respect of the * interest and expenses,' 
arose from the contract of loan, which the bill of sale 
completed ; while in the other case there was, independ- 
ently of the transaction of loan, a then actually suDsist- 
ing debt. 

VOL. XV. 



Court of Appeal. * 

BA60ALLAT,L.J. 

Brett, L. J. J-Warburton v, Hbtworth. 

Cotton, L. J. 
Nov. 17. 
Master and Servant — Weekly Hiring — Piece-work — Con- 

struciion of Contract — Employers and Workmen Acty 

1876 (38 fy 39 Vict, c. 90), «. 11. 

Appeal from a judgment of the Queen's Bench Division 
on a case stated by justices. 

The case stated the following j^ts : The appellant, a 
woman subject to the provisions of the Factory Acts, 
worked as a weaver in a cotton mill. She was paid by 
the piece, and all work done at the mill was booKed up 
at 8 o'clock on Wednesday afternoon in each week, and 
paid for on the following Saturday, the work done after 3 
o'clock on a Wednesday being carried forward and paid 
for on the Saturday of the following week. The em- 
ployment was subject to printed rules in force at the 
mill, which provided that no person should leave work 
for any cause whatever without giving fourteen days' 
previous notice, to expire on a Saturday ; and that any 
person leaving work without giving that notice, or 
Wore the expiration thereof, should forfeit all wages 
then due, or earned, or unpaid. The appellant left 
her work, without giving any notice, at 1 2.30 p.m. on a 
Wednesday, having previously carried in the work she 
had completed, which was booked up. No claim was made 
by the respondent, her employer, for any damage sus- 
tained through the appellant having so left her work, 
and she claimed, before the justices, under section 4 of 
the Employers and Workmen Act, 1875, a week's wages 
up to 3 o'clock on the Wednesday on which she left 
work. The justices found that there was a weekly hiring 
of the appellant ; that the week ended at 3 o'clock on 
the Weanesday ; that the appellant had not completed 
her week when she left without notice, and that no 
wages were due to her ; and they dismissed her com- 
plaint. 

By section 11 of the Employers and Workmen Act, 

1876, * in the case of a woman • • • , subject to 

the provisions of the Factory Acts .... any for- 

I feiture on the ground of absence or leavhig' work shall 
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not be deducted from or set off agaiost a claim for wages 
or other sum due for work done before such absence or 
leaving work, except to the amount of the damage (if 
any) which the employer may have sustained by reason 
of such absence or leaving work.* 

The Queen's Bench Division affirmed the order of 
justices. 

Mr. Hbpwood and Mr. JR. S, Wi^ht for the ap- 
pellant. 

Mr, Chdly and Mr. AUenborough for the respondent. 

Their I^ordships held that the facts stated in the 
case showed that there was not a weekly hiring, but 
that the appellant was employed to do piece-work, to be 
paid for by the piece ; that the sum claimed was due 
when she left work*^ so that section 11 up plied to pre- 
vent a forfeiture under the rules ; and tney, therefore, 
reversed the judgment of the Queen's Bench Division. 



In re Kitchin. JEx parte Pui?NBTT. 



Court of Appeal. 

Jessel, M.R. 

Jaidss, L.J. 

Lush, L.J. 

Nov. 18. 

Fij'gt and second Mortgage — Distress by first Mortgagee 
under Attornment in his Mortgage Deed-^Distress by 
second Mortgagee under similar Attornment in second 
Mortgage, 

Kitchin, a publican, mortgaged the Pelican hotel, of 
which he was owner in fee, to a mortgagee to secure 
advances. The deed contained a clause of attornment. 
He subsequently mortgaged the same property to another 
to secure the sum of 4,500/. The second deed recited 
the former mortgage, and contained an attornment clause 
precisely similar to that in the former mortgage. 

On July 3, 1879, Kitchin presented his petition for 
liquidation, and a trustee was appointed. 

The first mortgagee subsequently distrained for a 
quarter's rent due m July ; and, subsequently, in Sep- 
tember, the second mortgagee also distrained for a half- 
year's rent due on August 24 

The trustee, admitting the validity of t he distress by 
the first mortgagee under the attornmen t clause in his 
deed, disputed the validity of the distress levied by the 
second mortgagee. 

The r egistrar held that the trustee's contention was 
right. 

The second mortgagee appealed. 

Mr, JVinslow and Mr, Heath for the appellant. 

Mr. A. Wills and Mr. A. Powell^ contra. 

Their Lordships held that the case was really con- 
cluded by Morton v. Wood, L. 11. 4 Q,B. 293, and there 
was notning which prevented the second mortgagee 
from creating the relationship of landlord and tenant, 
and that the fact of there being a prior attornment made 
no difference ; and, secondly, in answer to the argument 
that the attornment creating a tenancy from year to 
year the term vested in the trustee, and that lie was 
entitled to retain the fixtures added by the niortga^r 
subsequently to the mortgage, held that, the chief object 
of the attornment being to give additional security for 
the payment of the mortgage, the relationship of land- 
lord and tenant, which it created for some purposes, was 
only ancillary to its main obiect, and did not compel the 
mortgagee to ^le6t bct^^een his position of landlord and 
mortgagee ; and, accordingly, decided that the fixtures 
passed to the mortgagee as part of the mortgage security. 



lU Phillips. Ex parte Natiokal. 
Mercantile Bane. 



Court of Appeal, 

Jesse L, M.R. 

Jakes, L.J. 

Lush, L. J. 

Nov. 18. 

Bill of Sale — Oroidng Crops — Severed and stacked — 
Chattels — Registration, 

By a bill of sale, dated December 23, 1878, a fazmer, 
in consideration of 576/., * granted, assigned, and trans- 
ferred to the bank all and singular the furniture, fixtoree, 
&c., of the farm house . . . and the live and dead farm 
stock, growing crops, utensils, and implements of hns- 
bandry, and future growing crops, and other goods, 
chattels, and effects of and belonging to the mortgagor 
then in and about the farm yards and premises. Together 
with all his tenant rights and interests yet to come and 
unexpired in and to the. said lands and premises. . . . 
Together with all other furniture, fixtures, and live and 
dead farm stock, growing crops, and utensils . . . and 
future growing crops, &c.' 

The deed contained a covenant by the mortgagor ^ not 
... to remove or permit or suffer the goods, chattels, 
and effects, or any of them, to be removed from the 
bouse or premises for any purpose, without consent.' 

The bill of sale was not registered. 

The grantor had become insolvent ; and a trustee had 
been appointed. 

The bank claimed to seize some of the crops which 
had been cut and stacked ; which the trustee disputed, 
on the ground of the non-registration of the bill of sale. 

The registrar, sitting for the Chief JuDob, decided 
in favour of the trustee. 

The bank appealed. 

Mr, Windoto and Mr, Rohson for the appellants. 

Mr. Hemming and Mr, E, C, Willis^ contra, were not 
called upon. 

Their Lordships afiirmed the decision of the redstrar. 
Growing crops, being an interest in land, passed with the 
land by the deed ; and the deed conveying them did not 
require re^stration. The mortgagor being left in pos- 
session, the rents and profits of the land, by the ordinary 
law, belonged to him ; and he was justified in cutting 
the crops. But when the crops were cut and severed, 
they then became chattels ; and to entitle the bank to 
claim them then in that character, the deed should have 
been registered ; and, not having been so registered, was 
void as against the trustee. 



Glyn, Mills, Ourrie, & Co. p. 
Thb East and West India 
Dock Compant. 



Court of Appeal, 
Bramwell, L.J. 
Baggallay, L.J, 

Brett, L.J. 

Junel2, 14, 15, 

17, 18. 

Nov. 19. 

Ship and Shipping — Consignment of Ooods-^Pledge by 
Condgnee during Voyage — Sets of Bills of Lading — 
Title of Holder — Warehouseman, 

Appeal by the defendants from a judgment of Field, 
J., after trial without a jury, reported 49 Law J. Rep. 
Q.B. 303. 

The Solicitor- General {Sir F. Herschell), Mr, Bompas, 
and Mr, J, C. Matheto for the plaintiffs. 

Mr, Watkin Williams and Mr, Pollard for the defend- 
ants. 

Car, ado, vuU, 
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Nov. 19. — Their LoBDsnips (Bkbtt, L.J.y dissenting) 
reversed the judgment of Field, J., and gave judgment 
for the defendants. 



BivAz V. Qerussi Brothbrb anb 
Anotheb. 



Court of Appeal. 

Bagoallat, L.J. 

Brbtt, L.J, 

Cotton, L.J, 

Nov. 19. 

Skip and Shipping — Marine Insurance — Open Policies — 
False Declaration of Value-^Facts material to the Hisk. 

Appeal from a judgment of Field^ J., after trial 
with a jury. 

The action was brought to set aside two policies of 
marine insurance effected by the defendants with the 
plaintiff, and dated respectively October 1 and 6, 1875. 

The defendants had previously effected other open 
policies upon shipments of fruit from ports in Greece to 
London and Liverpool, and had made false declarations 
of the value of the goods shipped to which the policies 
attached, by stating the value, after the goods arrived 
and the risks were over, at a much smaller amount than 
was the fact. The policies of October 1 and 5 were to 
follow the previous open policies, and notice of the 
former declarations of value was given to the plaintiff. 
The jury found that the declarations under the policies 
effected prior to October 1 and 5 were made falsely 
and fraudulently ; that it was material to the plaintiffs 
subscription of the policies of October 1 and 5 to know 
the real value (which the defendants concealed) of the 
goods declared under the former policies; that the 
plaintiff was induced to subscribe the policies of Octo- 
ber 1 and 5 on the faith of the former false declarations ; 
and that the policies of October 1 and 6 were effected 
with the fraudulent intention on the defendants' part of 
making false declarations of the value of the goods to 
which these policies were to attach. 

On these findings, Field, J., gave judgment for the 
plaintiff. 

The Attomey^Qeneral (Sir IT, James), Mr, Benjamin, 
and Mr, Homer appeared for the defendants. 

Mr, BiUt and Mr, J, C, Matheio for the plaintiff. 

Their Lordships affirmed the judgment of Field, J. ; 
being of opinion that there was evidence upon which the 
jury might properly find that there had been a conceal- 
ment by the defendants, when the policies of October 1 
and 6 were effected, of facts material to be known to the 
underwriters in insuring against the risks proposed. The 
policies, therefore, were set aside as having been ob- 
tained by fraud ; and the defendants were held not to be 
entitled to recover the premiums paid in res])ect of 
them. 



Mr. A, Wills and Mr, W. Oraham for the respondent. 
Their Lordships imanimously affirmed the judgment 
of the Common Pleas Division. 



HIGH COURT OF JUSTICE. 



Court of Appeal. 
Lord Sblborne, L.C. 

Baogallat, L.J. y Lucas v. Dicker. 
Brett, L.J. 
Nov. 2a. 

Banh'uptcy-^Bankruiitcy Act, 1869 (32 Sf 33 Vict, c. 71), 
«. i)b— Execution Creditor-— Title of Trustee—Act of 
Bankruptcy — Notice. 

Appeal from a judgment of the Common Pleas Divi- 
sion, reported 40 Law J. Rep. O.P, 415. 
Sir J, Holker and Mr. Pitt Lewis for the appellant. 



Chancery Division, 1 
Jessel, M.R. \ Salt v. Cooper. 
Nov. 20. J 

Practice — Judgment in Common Pleas Division — Equit' 
able Execution — Receiver in Common Pleas Division — 
Judicature Act, 1873, s. 24:— Rules of Court, 1876, 
Order XLIL, Rule 1 — Bankruptcy Receiver — 
Prioiity, 

In this case the plaintiff had recovered judgment in 
the Common Pleas Division for a money demand ; and, 
to enforce equitable execution, he obtained, in the same 
action, ex parte in the vacation, the appointment of a 
receiver of the defendant's mortgaged estates. It ap- 
peared that on the same day, but earlier in the day, a 
receiver of the defendant's property had been appointed 
by the Bankruptcy Court on a bankruptcy petition 
presented against him. The action had been transferred 
to this Division, and the plaintiff now moved to con- 
tinue the receiver. The defendant's bankruptcy was 
eventually turned into liquidation bv arrangement, and 
the receiver appointed continued in the liquidation. 

Mr, Ince and Mr. Fooks for the plaintiff. 

Mr. Macnaghten and Mr. Oswald for the defendant's 
trustee in liquidation. 

The Mastbb of the Rolls, although not without 
doubt, held (1) that the motion for a receiver was pro« 
perly made in the action in the Common Pleas Division, 
and that no new action to enforce the judgment need be 
commenced in the Chancery Division ; but (2) that the 
motion must, on the merits, be refused, as the receiver 
in the bankruptcy had priority, and that the property 
passed to the trustee in hquidation. 



C^ncery Diminon.y^^^^^ r. The Gbeat Eastebn 
N^^15 J Railway Company. 

Practice — Patent — Co-aioners — Want of Parties^-Rules 
of Court, Order XVL, Rules 13, 14, 17. 

This was an action for an account of royalties for the 
use of a patent taken out by the plaintiff, and which was 
dated in 1873. It appeared that the plaintiff had, in 
the. years 1876 and 1876, assigned part of his interest in 
his profits of the patent to certain persons who had not 
been nmde parties to the action. 

This was the hearing of the action ; and an objection 
was now raised by the defendant company that the co- 
owners with the plaintiff of the patent ought to have 
been parties, either plaintiffs or defendants, to the action. 

Mr. Olasse, Mr. Arthur Charles, and Mr, Smart for 
the defendants. 

Mr. Higgins and Mr MSwinney for the plaintiff. 

Mali58, V.C, overruled the objection on the ground 
that the defendants ought to have taken an objection at 
an earlier stage of the proceedings; and also on the 
ground that the right of one co-owner of a patent to sue 
alone was clear — ^referring to * Lindley on Partnership, ' 
3rd ed., vol.1, page 09. 013,1,3^ by '^OOglC 
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Chancery Division, 1 
Malins, V.O. } ViRET V. Vtret. 
Nov. 18. J 

Statute of Frauds — Letter of intending Husband — 
Agreement to settle Wife's Property, 

This was an action by a husband against his wife and 
the infant child of the marriage, claiming a declaration 
that a letter dated January 16, 1878, written by the 
plaintiff to the lady's solicitor the day before the marriage, 
did not constitute an agreement for a settlement of the 
lady's property. 

The property in question was entirely reversionary. 
On January 14, 1878, the Rev. 0. Mackenzie, the surviv- 
ing trustee of a settlement (comprising part of the lady's 
property), wrote to the plaintiff as follows : ' I trust that, 
if you are tempted to marry before the settlements are 
signed, you will, before the wedding, write a letter to our 
solicitors contracting to settle on Constance (the wife) 
all her fortune coming to her eventually ; ' and, on 
January 16, 1878, the plaintiff, in compliance with Mr. 
Mackenzie's suggestion, wrote to the lady's solicitor as 
follows : ' In the event of my marriage with Miss 
Wright taking place before the settlements are ready, I 
agree to Miss Wright's fortune being settled on herself, 
subject to certain conditions chiefly relating to myself 
and the children of our marriage, if any.' The plaintiff 
afterwards made and proved a memorandum in writing 
stating the conditions referred to. The marriage took: 
place on .January 17, 1878. 

Mr, Millar and Mr, Warrington for the plaintiff. 

Mr, Eueritt for the wife. 

Mr, Colt for the infant child of the marriage. 

Malins, V.O., held that the marriage must be pre- 
sumed to have taken place upon the faith of the letter 
of January 16, 1878. That letter constituted a binding 
agreement for a settlement of the lady's property ; and 
there must, therefore, be a reference to chamners to ap- 
prove of a proper settlement. 



I V, Lewes and East Qrtn- 
STEAD Railway Company, 



Chancery Diuision. 1 p^-^^- 
Hall, V.O. Utters 
Nov. 16. J 
Lands Clauses Consolidation Act^ 1845, ss, 7, 9 — Sale by 

Trustees for Parties absolutely entitled — Appointment 

of one Trustee as Surveyor j under s. 9 — Power of Sale ^ 

when determining. 

The testator, T. Hopkinson (who died on July 28, 
1878), after appointing executors and trustees, be- 
queathed all his residuary estate to them upon trust for 
his wife for life, and, after her decease, upon trust to 
pay, assign, transfer, or assure the same unto his two 
daughters — of whom the plaintiff was one — in equal 
shares, for their separate use, with a certain gift over in 
favour of their issue, in events which did not happen ; 
and, ' for the purpose of division,' he thereby empowered 
his trustees to sell his residuary estate. One of the 
trustees was an eminent surveyor, and the will contained 
a special clause enabling any professional trustee to 
charge for his professional services. The defendant rail- 
way company gave the testator a notice to treat for the 
purchase of a part of a certain freehold property, and, 
after the testator s death, the trustees and the tenant for 
life served the company with a notice, under section 92 
of the Lands Clauses Act, requiring them to take the 
whole property, and brought an action against the com- 
pany to enforce such notice. In January, 1879, the 
tenant for life died, and in February the company sub- 



mitted to take the whole, and offered 8,300/. The 
trustees then caused a valuation to be made, xmdar 
section 9, by 'two able practical surveyors,' th© 
trustee who was a surveyor being himself ap- 

Sjinted as surveyor on the part of the tmateea. 
y the valuation so made, the price was fixed at 3,4DQf., 
and 100/. for surveyor's fee. The plaintiff Itayizigr 
declined to concur in the sale, the conveyaooe waa 
taken from the trustees alone, the beneficiaries not beii^ 
made parties. The conveyance recited that the trustees 
had agreed to sell for a price to be ascertained by valu- 
ation ; and by it the trustees purported to convey under 
the powers conferred on them by the Lands Clauses Act, 
' or otherwise.' 

This action was brought to obtain a declaration that 
the sale was ineffectual as regarded the plaintiff's un- 
divided moiety, upon the grounds, first, that the power 
of sale given by the will ceased on the death of the 
tenant for life, and that, therefore, the trustees could 
not exercise that power ; secondly, that the trastees, 
being mere trustees f6r persons sui juris absolutely 
entitled, were not empowered to sell under section 7 of 
the Lands Clauses Act ; and, thirdly, that even if they 
were so empowered, they had not duly proceeded under 
the Act, as the valuation by one of the trustees as sur- 
veyor on behalf of the trustees was informal. 

Mr, Kekewich and Mr, Shebbeare for the plaintiff. ' 

Mr. W, Pearson and Mr, Prior for the company. 

Hall, V.C, held, first, that the nower of sale con- 
tained in the will ceased on the death of the tenant for 
life ; secondly, that the trustees were persons empowered 
to sell under section 7 of the Lands Clauses Act ; but, 
thirdly, that they had not duly proceeded under the Act, 
inasmuch as the appointment oi one of themselves to act 
as surveyor, under section 9, was a fatal ilregularity, and 
also because tiie Act did not empower them to sell for a 
price to be fixed by valuation, but only to sell for a price 
fixed by agreement, and afterwards to ascertain by valu- 
ation whether such price was suflicient ; and he gave 
judgment for the plaintiffs. 



- Robinson u. Currt. 



Queen^s Bench Division, 1 -i 
Nov. 12, 17. J ^ 

Penal Action — Limitation — Party grieved — Ooldsmiths' 

Company— Counterfeit Ilall-mark^l 5* 8 Vict, c, 22 

-~3 <S- 4 Wm, IV, c. 42, s, 3. 

Action by the deputy- warden of the Goldsmiths' 
Company of London against the defendant, a dealer in 
silver wares, to recover penalties for having sold in the 
year 1872 divers wares of silver, which had thereupon a 
counterfeit imitation of the Goldsmiths* Company *s mark, 
under 7 & 8 Vict. c. 22. Plea, that the alleged cause of 
action did not accrue within two years before action 
brought. Demurrer, on the ground that the Goldsmiths' 
Company were not a party grieved within 8 & 4 Wm. 
IV. c. 42, so as to be bound by that or any other statute. 

A, Wills (Coxon and Herbert Pollock with him) in 
support of the demurrer. 

Sir J, Holker (Crump with him) contra. 

Cur, adv, vtdt, 

Nov. 17.— The Court (Fibld, J., and Mawistt, J.) 
gave judgmcant for the defendant ; holding that, as the 
statute had given to the specified companies certoin pri- 
vileges and imposed on them certain duties, and had 
given them a right to recover and retain these penalties, 
they were parties grieved and bound to sue within two 
I years. Demurrer overruled. 
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HOUSE OF LORDS. 

^Tlfif'Jk 1 Duncan, Fox, & Co. v. Thb North 
Nov. 27 J ^^^ S^^™ W^^«» ^^^- 

Bill of Exchange — Principal and Surety — Eight of In-' 
dm'ser to Securities of Acceptor in Hands of Creditor, 

This was an appeal from a decision of the Court of 
Appeal (reported 48 Law J. Rep. Chanc. 876), which 
reversed a judgment of the Vice-Chancellor of the 
Duchy of Lancaster. 

S. C. Radford, one of the partners in the firm of S. 
Radford & Sons, deposited with the North and South 
Wales Bank certain securities to secure the balance 
from time to time due to the bank bv ike firm. S. Rad- 
ford & Co. Bubsequentlv became bankrupt, beinp: at the 
time indebted to the Sank, amongst otber things, on 
three Inlls of exchange, drawn on S. Radford & Co., in- 

VOL. XV. 



dorsed by Duncan, Fox, & Co., and discounted for the 
latter bv the bank. The securities deposited by S. 0. 
Radford were more than sufficient to discharge all debts 
of the bankrupts to the bank, including those due in 
respect of the oiUs in question. 

The bank demanded payment of the amount due ou 
the bills from Duncan, Fox, & Co., who thereupon 
commenced this action, claiming a declaration that they 
were sureties for S. Radford & Co. in respect of the 
amounts due on the bills, and that the bank might be 
ordered, upon payment by them of the balance of 
account found to be due from the bankrupt to the bank, 
to deliver the securities to them ; and they also claimed, 
as equitable mortgagees, foreclosure against S. C. Rad- 
ford. 

The bank were in the position of stakeholders, the 
real defendants being Balfour, Williamson, & Co., who 
were appointed to represent the unsecured creditors of 
the bankrupts. . r^ r-^rr i /> 
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The Vice-Chancellor held the plaintiffs entitled to 
the relief asked ; but the Court of Appeal held other- 
wise. 

The plaintifis appealed. 

Mr, Kay and Mr, Bobinson (Mr. Neville with them) 
for the appellants. 

Mr, Benfamin and Mr, Marten {Mr, F, Thompson 
with them) for the respondents, Balfour, Williamson, 
&Co. 

Sir IT, JacJisort, Mr, PeUe, and 3fr, Botch for the 
hank. 

Their Lordships (Lord Selborne, L.C, Lord 
Blaceburx, and Lord Gordon) reversed the jud^'ment 
of the Court of Appeal; and restored tliat of the Vice- 
Chancellor. 



Not. 24 ^.^ \ ^^^^^^^^^ ^^^ Another v, Mellon. 

Mtuhand and Wife — Wifes Authority to pledge 
Husband's Credit for Necessaries — Secret Bevocation of 
Authority, 

This was an appeal from a judgment of the Court of 
Appeal (reported 49 Law J. Rep. Q.B.,497) which 
affirmed a judgment of Bo wen, J. 

The action was brought to recover 42/. for clothing 
supplied for the defendant*s wife and children on the 
order of the wife during cohabitation. It was admitted 
that the articles supplied were necessaries. There had 
been no previous dealings with the plaintiffs ; and, some 
time before the goods in question were ordered, the de- 
fendant had forbidden his wife to buy goods on his 
credit, but had not in any way published the fact that he 
had so forbidden her. 

Bowen, J., gave judgment for the defendant ; and his 
decision was affirmed by the Court of Appeal. 
The plaintiffs appealed. 

Mr, Benjamin and Mr, A, L, Smith for the 
pellanf*. 

Mr, Willis and Mr, M'Call for the respondent. 

Their Lordships (Lord Selbornb, L.C., Lord 
Blacebitrn, and Lord Watson) held that the decision 
in JoUy v. Bees, 33 Law J. Rep. C.P. 177 ; 16 C. B. 
Rep. (n.s.) 62df was correct, and governed this case. The 
appeal was dismissed, with costs. 



ap- 



OOURT OF APPEAL. 

Court of Appeal, 



Smith v, Cowbli. 



Baggallat, L.X 

Brett, L.J. 

Cotton, L.J. 

Nov. 24. 

Judgment Debtor possessed of Equity of Bedemption — 
Mode and Time of applying for Bceiver — Interlo- 
cutory Order^^27 ^ 28 Vict, c. 112, s, I ---Judicature 
Act, 1873. «. 25, subs, S—Bules. .*/ Court, Order XLIL, 
Bides 1, 23. 

Appeal from the Queen's Bench Division. 

The plaintiff obtained judgment in an action in the 
Qu6en*8 Bench Division. He sued out an elegit'^ the 
sheriff returned nihil. He then applied, by motion, in 



the Queen s Bench Division for a receiver. The Qi 
Bench Division refused the motion. 

The plaintiff appealed. 

Mr, Willis Bund for the appellant. 

Mr, B, Williams for the defendant. 

Their Lordships allowed the appeal, and granted the 
order; holding that an application for a recelTer in ao 
action can, since the Judicature Act, be made in tb^ 
Division of the Court in which judgment in an action 
brought is signed, and without bringing a new action 
on that judgment. 



Be Stanlkt. Ex parte Mil ward. 



Court of Appeal, 

Jaues, Li.J. 

Cotton, L.J. 

Lvsn, L.J. 

Nov. 25.' 

Liquidation — Begistralion of Besolutions — Prior Adjudi- 
cation of Bankruptcy, 

On October 4, 1880, Stanley was adjudicated a bank* 
rupt on the petition of Messrs. Milward. Stanley filed 
a liquidation petition ; and the first meeting of the cre- 
ditors under the liquidation was held on October 11, 
when resolutions were passed for liquidation of the bank- 
rupt's affairs by arrangement, and to accept 6<i. in the 
pound ; and at a second meeting, held on October 22, 
the resolutions were confirmed. 

Before the second meeting Stanley's solicitors were 
served with notice of Messrs. Milward's objection to 
the registration of the resolutions, on the ground, among 
others, that Stanley had been adjudicated a bankrupt. 

Mr. Registrar Pepys, sitting for the Chief Judge, 
overruling the objection, ordered the resolutions to be 
registered. 

Messrs. Milward appealed. 

Mr, Finlay Knight for the appellants. 

Mr, M^CaU, contrd, relied on Exports Davis, re Buss, 
L. R. 2 Chanc. Div. 231. 

Their Lordships reversed the decision of the registrar, 
and annulled the registration. 



Jnr0 Raggett. RvparteWiujAMB. 



Court of Appeal, 

James, L.J. 

Cotton, L.J. 

Lush, L.J. 

Nov. 26. 

Mortgage — Consolidation — One Security no longer 
existing, 

Raggett and Williams, two of the bankrupts, were in 
partnership ; and, on April 4, 1877, they took a lease of 
certain premises, which they used afterwards as an office. 
That lease contained a proviso determining the lease on 
the bankruptcy of the lessees. 

The leasehold premises were mortgaged by Raggett 
and Williams to another person named Williams. 

On June 13, 1877, Raggett and Williams took into 
partnership Beadon ; and, by clause 3 of the partnership 
deed, it was agreed that the offices should be held bv 
tiie other two partners in trust and as a part of the capital 
of the partnership. 
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• The partners afterwards, on March 21 , 1 879, mortgaged 
to the same mortgasree (Williams) a debt owing to them 
and certain securities which tbej held for the same. 

On July 23, 1879, the partners became bankrupt, and 
the lease determined under the proviso. 

The mortgagee claimed to consolidate the debt due 
on the leasehold premises with the other security, al- 
though the lease had determined. 

Mr. Begistrar Pepya refused the application. 

The creditor appealed. 

Mr, jRomer for the appellant. 

Mr, Winalow and Mr, Lawrence, contrd. 

Their Lordships dismissed the appeal, with costs ; 
holding that, when one of the securities had ceased to 
exist, the right to consolidate had gone ; James, L.J., 
holding that a mortgagee had no right to consolidate 
a mortgage made by three persons, with a mortgage 
by two as trustees for the three. 



WiNSPEAR V, The Accident 
Iksttbance Oompant. 



Court of Appeal, 

Lord OoLERiDaB, O.J. 

Baqoallat, L.J. 

Bbbit, L.J. 

Nov. 29. 

Insurance — Construction of Policy —Death by Drowning, 

Appeal of the defendants from a judgment of the 
Exchequer Division on a special case. Action by an 
executor to recover 1,000/. on a policy of insurance 
against death or accident effected with the defendants. 

The sum insured for became payable in case the in- 
sured ' shall sustain an^r personal injury caused by acci* 
dentfd external and Tisime means. . , . And the direct 
effect of such injury shall occasion the death of the 
insured within three calendar months of the happening 
of such injury;' with a proviso that ' this insurance shall 
not extend to death by suicide ... or to any injury 
caused by or arising from natural disease, or weakness 
or exhaustion consequent upon disease.' The insured 
had an ej^ileptic fit whilst crossing a shallow stream, and 
fell into It and was drowned. 

Mr, A. Cohen and Mr, Gainrford Bruce for the 
defendants. 

Mr, F, 0. Q-ump for the pMntiff. 

Their Lordships unanimously affirmed the judgment 
of the Exchequer Division ; being of opinion that, on the 
true construction of the policy, tiie death of the insured 
was caused by one of the injuries insured against^ and 
was not within the exceptions in the proviso. 



Court of Appeal, 
James, L. J. 

OOTTON, L.J. 

Lttsh, L. J. 

Nov. 16, 27, 29, I 



Yerno:? V, Vbstrt op St. James s, 
Westminster. 



Nuiwnce— Urinal— Metropolis Local Management Act 
(18 & 19 Vict, c. 120)— Jryunc^ton. 

Appeal by the vestry from the deduon of Maunb, V.O. 
The case b leported 49 Law J. Rep. Ohanc 190. 



Mr, Binstowe and Mr, Gregory Wallcer for the 
appellants. 

Mr, Olasee and Mr, Satmtei Dickinson, for the 
plaintiff, were not called upon. 

Their Lordships dismissed the appeal, with costs. 



Court of Appeal. 

LordSelbornb,L.O. 

Baqqallat, L.J. J> Garter v. Stubbs. 

Brett, L.J. 

Dec. 1. 

Practice— Extension of Time— Order LVILy Rule 6. 

Appeal from the Common Pleas Division. 

On June 17 a Master^s order was made dismissing the 
action unless the plaintiff answered certun interroga- 
tories within seven days. The plaintiff swore an affidavit 
in answer to the interro^tories on the seventh day, hut 
did not file it until the eighth day. 

On July 2 the plaintiff took out a summons to rescind 
the order of June 17, and on July 9 a Master made an 
order rescinding it. On appeal to Hawkins, J., at 
chamhers, the hearing of the appeal summons was ad- 
journed until July ^. In the meantime the plaintiff 
took out two further summonses— one, to show cause 
why the time for appealing from the order of June 17 
should not he extended ; and the other, to show cause 
why the same order should not he varied by iJtering the 
seven days to fourteen. On July 20, Hawkins, J., made 
an order in favour of the plaintiff on each of the two 
summonses. 

The Oommon Pleas Division affirmed this order, and 
rescinded the order of July 9. 

The defendant appealed. 

Mr, Gould for the defendant. 

Mr. R, T, Reid for the phiintiff. 

Their Lordships held that Hawkins, J., had jurisdic- 
tion to make the orders appealed against ; that the Oourt 
would not interfere with the discretion exercised by 
Hawkins, J., and the Oommon Pleas Division ; and they 
therefore dismissed the appeal. 



HIGH OOURT OP JUSTICE. 

Chancery Division, 1 
Jbssel, M.R. >A8hton v, Shorrock. 
Nov. 20. J 

Practice — Motion for Release of Prisoner — Precedence 
over other Motions, 

In this case a question was raised whether a motion 
for the release of a prisoner in custody for a contempt 
was entitled to precedence on motion days over other 
motions. 

Mr, Ragshaioe, Mr, Heath, and Mr, FarweU for the 

P*^^- Digitized by ^OOgie ' 
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The Mastbr of the Rolls said Uiat such a motion 
was always entitled to precedence over any other motion, 
as it affected the libe^j of the subject. 



Chancery Dimsion, 1 

JesSSL, M.R. \ COULDBRT V, Bahtrum. 

Nov. 29, 80. J 

Debtor and Creditor — CompoBkion — Security — Vain- 
at ion — jRiyht to surplus Proceeds — Btmkruptcy Act, 
1869— Bankruptcy Rtdes, 1870. 

In this case the plaintifis were debtors, who had made 
a composition with their creditors under the Bankruptcy 
Act, 1869. The defendants were secured creditors, who 
put a value on their security, and proved and received 
the composition on the difference. The security realised 
more than the value named by the creditors ; and this 
action was brought to recover the surplus, and for a re- 
conveyance. 

Mr, Ince and Mr, Maidlow for the plaintiffs. 

Mr. Ingle Joyce for the trustee of the composition 
deed. 

Mr, Roxburgh, Mr, Chitty, Mr, Eastioick, and Mr, 
Hart for the defendants. 

The Mastxr of the Rolls held that the composition 
and value placed on the security when paid were a com- 
plete satisfaction for the debt ; and he accordingly gave 
judgment for the plaintiffs. 



w*y Division, 1 
DOBT, V.C. \ . 
V. 20, 27. J 



Chancery Division, 1 

Bacobt, V.C. } Re Lennaed. 
Nov. 



Theobald r. King. 



Will — Wasting Securities — Leaseholds — Conversion — 
Discretion to Trustees, 

Further consideration. 

A testator directed his trustees to stand possessed of 
his real and personal property, upon trust, for his 
daughter Emily King for her natural life, and subject 
thereto for her children. 

The wiU contained the following proviso : ' It shall be 
lawful for my said trustees or trustee, in their or his 
absolute discretion, and if and when they shall think fit, 
but not otherwise, to sell and dispose of the said free- 
hold and leasehold hereditaments, and personal estate 
not consisting of money . . . and, generally, in such 
manner as my said trustees or trustee, . . . ^t their or 
his discretion, shall see fit, and in every respect as he or 
they could sell the same if beneficially entitled thereto/ 
Part of the property consisted of leaseholds, held for 
short unexpired terms, which the trustees had not yet 
sold. 

The children contended that they were entitled to 
have tbe leaseholds converted at once ; the daughter 
that she was entitled to enjoy them in specie. 

Sir H, M, Jackson and Mr, Bush for the trustees. 

Mr, Simmonds for the daughter Emily King. 

Mr, C, H, Turner for the children. 

Bacon, V.O.: No case has ever yet decided that, 
where the trustees have a discretion whether to sell or 



to leave unsold, wasting property must be converted- 
Brown v. OeUaUy, Law J. Rep. 2 Ohanc. 762, is no de- 
cision to the contrary, as it denended upon its owti 
particular facts, which are not ine facts in this case. 
In my opinion, the tenant for life is entitled to the in- 
come 01 the unconverted leaseholds so long as tbe 
trustees, in their discretion, retain them unconverted. 



Chancery Division, 

Hall, V.O. 

Nov. 20. 



J 



alley Railway Cox- 
pan y V. Hawks. 



Practice^Third Party Notice — Rules of Court, 1875, 
Order XVI., Rules 17, 18, 21. 

In an action by the above company, against their 
directors, contractors, and financiers, seeking to hold the 
defendants personally liable for a sum of money alleged 
to have been improperly paid to the shareholders, out of 
the capital of tne company, by way of dividend, the 
defendants took out a summons for leave to serve third 
party notices on the shareholders, under Order XVI., Hnle 
18, on the ground that, if the defendants should be 
held so liable, they would have a right over against the 
shareholders, to recover from them tne sums received by 
them as dividends. It was stated that the shareholders 
were 460 in number. The summons having been ad- 
journed into Oourt, two questions were separately 
argued : viz. (1) whether the application for leave in 
such a case should be ex parte or on notice to the 
plaintiffs *, and (2) whether the case was one in which 
the leave should be granted. 

Mr, Romer, for the defendants, argued, first, that, on 
an application for leave to serve a third party notice 
pure and simple, under Rule 18 (as distin^^uished from a 
notice under Rule 17), the plaintiff vnis in no wise af- 
fected until further proceedings were taken under Rules 
20 and 21, and that, therefore, the application ought to 
be made ex parte ; and, secondly, that the case was a 
simple case of a right to indemnity, in which the grant- 
ing of the leave would not embarrass or interfere with 
the conduct of the action by the plaintiffs. 

Mr, WhUehome, contrd. 

Hall, V.C, held that apnlications for leave to servo 
a third party notice, under Order XVI., Rule 18, ought, 
in every case, to be upon notice ; and that, in the exer- 
cise of his judicial disoetion, he ought not to grant the 
leave, as the granting of it might materially embarrass 
the plaintiffs in their further proceedings in the action. 



Chancery Division, 

Hall, V.O. 

Nov. 27. 



} 



In re Tbade Mabks RseisTRATiox 
Acts. Sykbs & Co.'s Applica- 
tions. 



Trade Marks — Bleacher^ s Mark — Initial Letters of Finn 
— Distinctiveness — Registration with Note as to Mode 
of User, 

Motion to direct applications for registration to be 
proceeded with of two marks placed in the second class 
by the committee of experts for cotton marks. 
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The marks were (1) a shield enclosmg a 8waD| and the 
letters S. & Oo. £. in a certain position, and other vft^T- 
ing letters; (2) a shield enclosing the letters H. S. E. 
in a certain position, and other varying letters. 

The varying letters were stated to denote the month 
and year and the maker up of the piece. 

The applicants were calico bleachers, and stated that 
the mar&s were intended to be used, as they had been 
used, in the inside fold of the pieces on which they were 
stamped ; whereas merchants and manufacturers' quality, 
marks, and initials were stamped on the outside of the 
piece. 

Mr, Chraham Hastings and Mr, E, S. Ford for the 
applicants. 

Mr, Bigby^ for the registrar : The shields are mere 
borders, which the committee, under instructions from 
the commissioners of patents, put out of consideration. 
Letters representing the initials of firms, or denoting 
quali^, are in general use in the cotton trade, and, 
tnererore, have been always refused registration. With 
regard to the swan, there are many applications re- 
lating to similar devices. 

Hall, Y.O., considered the marks distinctive within 
the mefming of the statute ; and the mode of user could 
be restricted by a note upon the register, so as to pre- 
vent confusion with other marks used in the cotton 
tmde. He directed the registration to be proceeded 
with, and a note to be put on the renter stating that 
the marks were to be stamped on the inside fold of the 
piece ; and that the swan was not to be used alone as a 
mark. 



^iS^ VO^'^l^^^EN V. TflE Meiropolitan' 
NoJ^! 27. J ^^^^ ^^ Works. 

Fines and lUcoveries Act (S ^ 4^ Wm. IV. c. 74), s, 77— 
Conveyance of Married Wmnan^s Lands-^Concurrence 
of Hutband — Exec^dicn of Conveyance — Summons 
under the Vendor and Purchaser Act^ 1874. 

F. G. Green and Mary Ann, his wife, were parties to 
an indenture, whereby a share of real estate belonging 
to the wife (the legal estate being vested in trustees) 
was expressed to be conveyed to the husband. The 
deed was executed by the wife and the trustees, and 
separately acknowledged by the wife, but was not exe- 
cuted by the husband. It was prepared upon the hus- 
band^s instructions, and he afterwards acted as owner of 
the property. He had since died. 

Mr, F&umaU, for the purchasers, contended that the 
wife*s estate did not pass, her husband not having con- 
curred in the deed. 

Mr, Vernon H, Smith, for the vendors : Concurrence 
does not merelv mean joining in the execution (sec- 
tion 91) ; and the husband sufficiently concurred, 

J6*. Chester for Mrs. Green. 

Hall, V.O., held that the deed was inefiectual to 
MUM the wife's estate without actual execution by the 
AiisbMid« 



^^Lll? V 0^* I S^^ ^- T™ HoxrsB Property and 

Nov 29 J ^^TVBSTMENT OOKPAITT (LuCITBD). 

Landlord and Tenant — Construction of Lease— Lessee's 
License to assign not to be unreasonably withheld — 
Covenant by Lessor, or Qualification of Lessee^ s Cove- 
nant. 

The plaintiff sought an injunction restraining the 
defendants from unreasonably withholding their hcense 
to an underlease by him of certain property which he 
held under a lease from their predecessors in title, or 
damages for such unreasonable withholding. 

The statement of claim showed that the lease con- 
tained, among the lessee's covenants, a covenant not to 
assign or underlet without the lessor's consent in writ- 
ing ; ' but such consent not to be unreasonably withheld.' 
The defendants demurred to this pleading, on the ground 
that it showed no covenant or contract binding them to 
grant the license. 

Mr, Graham Hastings and Mr, Oover for the de- 
murrer. 

Mr, W, Pearson and Mr, Norlhmore Lawrence for the 
plaintil!'. 

Hall, V.C, allowed the demurrer. 



CJiancery Division » 1 
Hall, V.C. \ Kane 
Nov. 29. J 



Kane. 



Marriage Settletneni — Covenant to settle after-acquired 
Property — Kvception of Property otherwise settled — 
Property given to Wife to her separate Use, 

Mr. and Mrs. Kane's marriage settlement contained a 
covenant by the intended husband and wife severally 
with the trustees, for the settlement of property coming 
to her during their joint lives, except property which 
should previously be otherwise settled. The trusts of 
the settiement were for the separate use of the wife for 
life without power of anticipation ; then for the husband 
till he should marry again ; and, subsequentiy, for the 
benefit of the children. 

During the coverture Mrs. Gooch made a codicil be- 
queathing to Mrs. Kane 2,000/. for her sole and sepiurate 
use; and the husband and children of the marriage 
sought a declaration that this legacy was bound by the 
marriage settiement. 

Mr, W, F, Robinson and Mr, Blachmore for the 
plaintiffs. 

Mr, Oraham Hastings and Mr, Ingle Joyce for the 

wife. 

Mr, Cottrell for the trustee. 

Hall, V.C, held that the le^y was, by virtue of 
the trust for separate use, withm the exception to the 
covenant ; and was not bound by the marriage settie- 
ment- Digitized by V^OOglC 
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Chancery Division A 

Frt, J. >SiKES V, Bbook. 

Nov. 29. J 

Practice^Oficial Jteferees— -Trial, 

Both the parties to this action were desirous that 
certain issues should be referred to an official referee ; 
and, when the action came on for trial| application was 
made to the judge for such reference. And it was sub- 
mitted that the proper course was to direct the refer- 
ence, and order the trial to stand over ; and not to give 
judgment and direct the reference under the judgment, 
and reserve further consideration. 

Mr, Eyre for the plaintiff. 

Mr, Millar and Mr, Gregory Walker for the de- 
fendant. 

Fry, J,, directed the reference, and ordered the action 
to stand over. 



Queen^s Bench Division, 

(Magistrates^ Case,) 

Nov. 6, 25. 



^ RsGiirA V, The Justices op 
Abebgavennt. 



Poor Law — Pauper^Order of Removal made without 
corroborative Evidence — Appeal to Sessions— Grounds 
of Appeal — Reception of corroborative Evidence on 
Appeal. 

Case stated from quarter sessions. 

The pauper was the widow of J. W. (who died in 
February, 1879), and had resided with him, from 
1871 till the time of his death, in the Monmouth Union. 
Between 1871 and 1876 the residence was such as to 
render her and her husband irremovable. In 1876, and 
subsequently, the pauper and her husband received relief 
from the Monmouth Union while residing in it. After 
the death of J. W. the pauper went to reside in the 
Abergavenny Union, and became chargeable thereto 
shortly afterwards. 

On March 26, 1879, an order was made by two jus- 
tices for the removal of the pauper to the MonmoutJi 
Union, upon the evidence of the pauper onlv, without 
any corroboration. 

The guardians of the Monmouth Union appealed to 
the sessions, on the grounds that (1) the pauper 
had not acquired a residence for a term of thiee 
years prior to February, 1879, according to 89 & 
40 Vict. c. 61, 8. 34; and (2) that there was no 
corroboration of the pauper's evidence before the 
justices making the order of removal, as reqiured by the 
same section. The sessions held that it was competent 
to them to receive corroborative evidence which they 
considered to be sufficient ; but they decided that the 
pauper had not acquired a settlement, by residence, 
within 39 & 40 Vict, c 61, s. 34 ; consequently they 
quashed the order of removal. 

A, T, Lawrence, in support of the order of the 
sessions, admitted tiiat a residence had been acquired 
in the Monmouth Union under 89 & 40 Vict. c. 61, s. 34 
(see The Gfuardians of the Brompion Union v. The 
Guardians of the Carlisle Union, 47 Law J. Rep. M.CI. 



114) ; but contended that the order, which was ad- 
mittedly bad, when made, for want of corroborative 
evidence, could not be remedied, on appeal, hj the 
reception of corroborative evidence. 

Maddy, contrd, a^ued that the appeal to the aessiona 
was in the nature of a rehearing, and that, aocordingiv, 
the evidence was rightly received, even though it was 
not given at the time when the order was made. 

Cur, ado, vuU, 

The OoTTRT (Manistt, J., and Bowbh, J.) held that, 
upon the above facts, the sessions rightly received cor- 
roborative evidence, there being other grounds of appeal 
which could not be decided without hearing ^ such 
evidence. Whether they could have received it if the 
only ground of appeal had baen that the order of re- 
moval was a nuUity, owing to its having been made 
upon the evidence of the pauper only, without any 
corroboration — Qwere, 

Order of removal conHrmed. 



Queen's Bench Division, 1 Clabke (Appellant) iv Thb 
{Magistrates' Case.") f Alderbxtbt Uirioir (R»- 
Nov. 20, 27. J sPOimBNTs). 

Poor Rate — Refreshtnent Contractor — Quarter Sessions — 
Appeal against Assessment — Admissibility of Evidence 
— Annu^ Value less than Rent — Case stated by Ses- 
sions'^No ' Certiorari ' — Costs of Proceedings in iSiipe- 
rior CouH^Rules of Court, 1880, Order LXIL, Rulf9 
56, 59. 

The appellant was a refreshment contractor and the 
lessee of the refreshment rooms at the Salisbury station 
of the London and South-Western Railway. The 
appellant was rated by the respondents, on July 19, 
1879, at 1,000/. gross estimated rental, and 900/. rate- 
able value. On apneal to the sessions, the ap^Uant 
contended that he had made a mistake in oflfenng so 
large a rental, and that he was over-rated by several 
hundred pounds. In order to prove this, he tendered 
evidence as to sums received, and also prices actually 
paid for provisions and salaries ; but such evidence vras 
objected to by the respondents, on the ground that the 
appellant, after offering to pay the particular rent, could 
not be heard to say that the annual value was less than 
such rent. The sessions^ however, overruled the ob- 
jection, and, having heard the evidence, reduced the 
rate. The question raised was, whether the evidence 
was admissible. 

Meadows White {BuUen with him) for the appellants. 

A, Wills and iVtor Ooldney for the respondents. 

The GoFBT (Field, J., and Bowsn, J.) held that the 
evidence in question was admiBsible, and aocordiogly 
they con&rmed the order of the sessions. 

On a subsequent day (November 27) Meadows White 
applied for costs. By the Sununaxy Jurisdiction Ajct. 1879 
(42 & 43 Vict. c. 49), s. 40, a writ oi certiorari is no longer 
required for the removal to this Court of an order in re- 
lation to which a special case is stated by the seseioiis. 
There is no machinery provided at P^^$.!^Jf^^^^' 
igi ize y g 
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to be done in these cases. [Field, J.: The proper 
course is for the appellant to apnly to the clerk of the 
peace to ^et the order transmittea to the Grown Office.] 
The application for costs is made under the Rules of 
Court, 1880, Order LXII., Role 65, by which the rules 
of the Supreme Court as to costs (see Order LV.) are to 
apply to all civil proceeding on the Crown side of the 
Queen's Bench Division. Kule 59 of the same Order 
(LiXII), no doubt, says that ' for the purpose of this Order 
proceedio^ in mandamiiSf quo xoarranto, and prohibition 
shall be deemed civil proceedings \ ' but the framers of the 
rule did not thereby intend to exclude all other civil 
proceedings on the Crown side. The fact is there is some- 
times something of a quasi-criminal nature in the three 
proceedings mentioned in Rule 59, and but for that rule it 
is doubtful whether they could have been classed as 
* civil proceedings.' Under Order LV. of the Rules of 
Court, 1875, the costs incident to pi*oceedings in the 
Hiffh Court are in the discretion of the Court; and 
under that order the present application is made. 

A, WQUf for the respondents, admitted that he could 
not successfully resist tne application. 

The OouKT (Field, J., and Maitebtt, J.): Order 
liXn., Rule 59, was not intended to be confined to the 
three proceedings therein mentioned, but was framed 
ex abtmdanti cautdd. The general policy of the order 
is that costs should be in the discretion of the Court. 

Application for coeU granted. 



Common Fleas Division, 
Nov. 20. 



Carkabd V, Mese. 



Bill of Sale — Consideration — Prior unregistered Bill of 
Sale-^l 8r 42 Vict, c. 31, ss, 4, 0. 

Interpleader issue to determine whether certain goods 
in the possession of one Blin were the property of the 
plaintiff, who claimed them under a bill of sale ; or the 
defendant, who had seized them in execution of a judg- 
ment recovered against Blin. 

In November, 1878, part of the same goods had been 
seized bv the sheriff for a debt of 281,, and thereupon 
sold by him to the plaintiff for that amount. The re- 
ceipt given by the sheriff was not registered. At the 
same lime, the plaintiff purchased the remainder of the 
goods for 81^., and took a receipt from Blin. This re- 
ceipt was not registered. On January 10, 1879, an 
execution was levied on the same goods for 16/. The 
plaintiff claimed them, and the sheriff interpleaded. 
On the hearing of the interpleader summons the claim 
of the plaintiff was barred. The plaintiff thereupon paid 
to the sheriff 16/., the amount for which the execu- 
tion was levied, and took from Blin a bill of sale on all 
the before-mentioned goods, which bill was expressed to 
be made ' in consideration of the payment of 81/. by 
Carrard to Blin, and in further consideration of the pay- 
ment of 16/. by the said Carrard to the sheriff for and 
at the request of the sud Blin.' The defendant subse- 
quently obtained judgment against Blin for 79/. ; ex- 
ecution was levied for that amount on the before- 



mentioned goods, and they were now claimed by the 
plaintiff. 

T. WtHes Chitty for the plaintiff. 

Wallace, for the defendant, contended that the con- 
sideration was not truly stated in the bill of sale within 
the meaning of section 6 of the Bills of Sale Act, 1878 
(41 & 42 Vict. c. 81) ; and that, as it had been given 
in lieu of the receipt of November, 1878, which ought to 
have been registered, it was void under section 9 of the 
said Act, by which it is enacted that * where a subse- 
quent bill of sale is executed within or on the expira- 
tion of seven days after the execution of a prior un- 
registered bill of sale, and comprises all or any part of 
the personal chattels comprised in such bill of sale, then, 
if such subsequent bill of^ sale is given as a security for 
the same debt as is secured by the prior bill of sale, it 
shall be absolutely void, unless it is proved that the sub- 
sequent bill of sale was given for the purnose of cor- 
recting some material error in the prior ViU of sale, 
and not for the purpose of evading this Act.' 

The Court (Likdlbt, J., and Lopes, J.) held that 
the consideration was truly stated ; and that the bill of 
sale was not affected by section 9, which did not apply 
to bills of sale executed after the expiration of the 
seven days. 

Judgment for the plaintiff. 



Common Fleas Division, 

(Magistrates^ Case,) 

Nov. 29. 



QsiiKGER (Appellant) v, 
Atnslbt & Co. (Re- 
spondents). 

Brohlet (Appellant) v, 
Tams (Respondent). 



Employers and Workmen Act, 1875, ss, 3, \Q-^Worhman 
employing Sulh-workmen, 

The facts in both cases were substantially the same. 
The respondents were earthenware manufacturers, and 
the appellants were in their employ as potters' printers. 
By thecustom of the trade, the potter printer contracted to 
work from Martinmas to Martinmas, subject to a month's 
notice to quit ; and he employed another person, called a 
transferrer, to assist him in his work. The respondents 
having proposed to reduce the wages of the workmen 
in their employ, the matter was submitted to arbitra- 
tion, and resulted in an award making a reduction 
of 8i per cent, to commence from the ensuinj^ Martinmas. 
The appellants and other workmen were willing to con- 
tinue tneir employment at the reduced rate, but the 
transferrers remsed, and went out on strike. The 
appellants continued each day to present themselves at 
the works of the respondents reaay to work, but were 
unable to do so in consequence of the strike of the trans- 
ferrers. The appellants were summoned before the 
stipendiary magistrate for Stoke-upon-Trent for absent- 
ing themselves from the respondents' employment, and 
were adjudged to be liable, and were ordered to pay 
damages and costs. From this decision they now ap- 
pealed. 

Hopwood (B. S. Wright and Darling with him), for 
the appellants, contend^^jtj^JJ ^f^at the dispute was 
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not a dispute within the meaning of the Employers and 
Workmen Act (38 & S9 Vict. c. 90); (2) that the 
appellants were not workmen within the meaning of the 
said Act as defined by section 10, which is as follows : 
' The expression " workman " does not include a domestic 
or menial servant, but save as aforesaid means any person 
who beinff a labourer, servant in husbandry, journeyman, 
artificer, handicraftsman, miner, or otherwise engaged 
in manual labour, whether under the age of twenty-one 
yean or above that age, has entered into or works under 
a c<»trBct with an employer, whether the contract be 
made before or after the psAbg of this Act, be express 
or implied, oral or in writing, and be a contract of 
service, or a contract personally to execute any work or 
labour.' 

The CoTJBi (LiKDLEY, J., and Lopbs, J.) affirmed the 
decision of the magistrate ; holding (1) that the dispute 
' arose out of, or was incidental to, the relation of em- 
ployer and workmen' within the meaning of section 3 
of the Act ; (3) that the appellants were workmen within 
the meaning of section 10. 

Aj^al dismmed. 



COURT OF BANKRUPTCY. 
SanhruptcyA 
Baoov, C.J. Vln re Yoiwg. £x parU Baxwiok. 

Nov. 29. J 
BiU of Sale-- Cwmderatum-^BQU of Sale Act, 1878, #. 8. 

Appeal from^-an order of the judge of the Bedford- 
shire County Court dismissing an application by the 
trustee in the liauidation to have a certaiu Inll of sale, 
dated January 14, 1879, given by the debtor to Misa 
Field, declared void, on the ground that the comider- 
ation was not truly set forth. The considexation was 
stated to be ' the sum of 65/. now advanced.' It was, 
in fact, advanced in sums of 12/., 16/., 20/., 10/., and 7/. 
(amounting to 65/. in all), at different periods from 
April 17, 1877, up to October 16, 1878. 

Mr. E. C. WiUie for the appeUant, the trustee. 

Mr. Jaquei, for the respondent, relied upon The Credit 
Campmy v. Patt, 42 L. T. (n.b.) 692. 

The Ohisf Judge held that the &cts of the case re- 
ferred to were different ; that the connderation was not 
truly stated ; and that the appeal must be allowed, with 
costs. 
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HIGH COURT OF JUSTICE. 
^^*^^ T^. J'*"'^' } IRtsotsa v. Salmok awd Othem. 

Coram Lord CoiBRiDeB^ L.C.J., Fieli>| J., LopeSi 
J., Stbphen, J.| and WiLLiAXBy J. 

Mandauffhler-^Uhlawfid Act — Culpable Negli^enee, 

Case leserydd bj Lobd CoiXBiDeB. 

A. was a member of a rifle coips. On May 29 he 
attended the rifle practice. After the practice it was 
his dnty to take his rifle back to the armonry. He did 
not do 80; and the driU instructor missed six cartridges 
from the magazine when he went there about half an 
hour after the practice was over. A.| with B. and C, 
then fixed a tempoiary target in an apple trae in a garden, 
and fired with the rifle from a distance of 400 yards. 
One of the shots killed a boy who was in the apple tree. 
The jury found A., B., and C. guilty of manslaughter. 
There was no evidence which of the prisoners fired the 
shot which caused death, and the question reserved was 

▼OK*ZT« 



whether there was any evidence upon which either or all 
of tiie prisoners could be convicted of manslaughter. 

y orris appeared for the proeecution« 

No counsel appeared for the prisoners. 

HelD| that the conviction was right; because the 
prisoners all joined in a dangerous act, without taking 
proper precautions, whereby a person was killed. 

Conviction affirmed. 



Chancery Divieion,'] 
JB88BL| M.R. 
Dec. 3. J 



Wood v, Swann. 



In- 



Practice — Writ iseued by next Friend^Solicitor- 
validity of Proceedings. 

In this case the writ had been issued by the nex.t 
friend of a married woman, not being a solicitor. 

Mr, C, H, Turner now moved that the writ and all 
subsequent proceedings in the action might be set aside, 
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on the ground of the improper issue of the writ; and 
that the next friend might pay the costs. 

The next friend did not appear. 

The Master of the Rolls said that he had never 
heard that any one not a solicitor or a plaintiff in person 
could issue a writ; and he therefore made the order 
asked for. 



Chancery Divmon. 1 

Jessel, M.R. [ QOWAN V, GOWAV. 
Dec. 0. J 

Executory Settlement — Children — Powers of Appomt" 
ment. 

The testatrix in this case, hy will, gave 5,000/. to be 
held hy her trustees and executors until her son mar- 
ried, * the said sum then to be settled on his wife and 
children.' The son having married^ a question arose as 
to the proper form of the settlement to be made of the 
5,000/. 

Mr. LangwoHhy for the son, the plaintiff*, submitted 
that the settlement shoidd contain a power for the bus- 
band and wife jointly during the coverture, by deed or 
will, and for the survivor by will, to appoint the fund 
amongst the children, with remainder in default of any 
such appointment to the children equally. But he called 
attention to the report of a case of Smithera v. Oreen 
(Seton on 'Decrees,' 675), where such powers were 
omitted from the settlement, although the form was 
stated to have been approved of by the Master of the 
EoUs as the proper settlement in the absence of any 
special circumstance. 

Mr, CecU RusseU and Mr, Langley appeared for other 
parties. 

The Master of the Rolls said that there must have 
been some special reason for the form of the settlement 
in Smithers v. Oreen, and that in ordinary cases the hus- 
band and wife, or the survivor, ought to have powers of 
appointing the fund amongst the cmldren. 



>£yak8 v. Williamson. 



Chancery JDwUion, 
Jtssel, M.R. 
Dec. 6. J 

Devise of Real Estate — Gift of Personal Estate — Oro\oing 
Crops* 

Margaret Roose, deceased, by will made in 1879, gave 
all her real estate to her daughter, the defendant, Grace 
Williamson, for her separate use for life, with remainder 
to her children. Sne gave to her granddaughter, 
Catherine Evans Williamson, 1,000/., and all 'Uie 
household furniture, farming stock, goods, chattels, and 
effects, which should be in and about' a farm called 
Frondeg, at the time of the testatrix*s decease. And she 
gave all the residue of her personal estate to the plain- 
tiffs, upon trusts, to sell and convert and pay the income 
thereof to Grace Williamson for life, vritn remainder to 
her husband for life, with remainders in favour of the 
children of Grace Williamson, with a proviso that it 
should be lawful for her trustees, at the request of 
Grace Williamson, to postpone the sale of the ' farming 
stock ' on a farm called Parry's Farm, occupied by her. 



and to allow the husband of Grace Williamaan to psN 
chase the same at a valuation. 

The question in the case was, whether the growias 
crops on the real estate of the testatrix passed ander tz^ 
devise of real estate to Grace Williamson and her chil- 
dren; or whether it formed a part of the testatrix § 
personal estate, and so passed to her trustees, tlie plain- 
tiffs. 

Mr, Ince and Mr, J, N, Uoyd for the plaiuti fie. 

Mr, Eussell Roberts for the defendant, Grace Wil- 
liamson. 

The Mastbb of the Rolls held that tbe f^^wii^ 
crops passed to the plaintiffs as part of the testatrix £ 
personal estate. 



Johnstons v. Cox. 



Chancery Division,] 
Bacon, V.C. 
Dec. 2, 7. J 

Price of Commission — Mortgage — DaU when Kotict 
should be given — Priorities, 

This was an action to decide the priorities of three 
seta of iportgagees (who had no notice of each others 
securities) on the sum of 800/., representing the price of 
the'cominissibn of Captain A. M. Smith. The monej 
was paid to Messrs. Cox & Oo. on March 29, 1879, by 
the Army Purchase Commissioners, to be paid to Captain 
Smith * on his^ retirement ; ' and Messrs. Cox, according to 
theur usual pnu^tice, carried it to the credit of the com- 
missioners 'on account of Captain A. M. Smith/ 
Captain Smithes retirement was gazetted on May 17 ; and 
he signed a receipt for the money on June 27, when 
(subject to regimental claims) Messrs. Cox & Co. would 
have been prepared to pay the money over to hiuiy bat 
for the notices of mor^ages, which were as follows: 
The first mortgagee gave notice to Cox & Co. on 
March 29 ; the second mortgagee ^ave notice on May 17 ; 
and the third mortgagee gave notice both on March 29 
and on May 17. 

Sir H, Jackson and Mr, Orosvenor Woods for the 
plaintiff, the third mortgagee. 

Mr, Horton Sfnith and Mr, Romer for the first mort- 
gagee. 

Mr, Hemming and Mr, Jason Smith for the second 

mortgagee. 

Mr. Orosvenor Woods in reply. 

Bacon, V.C, said that Cox & Co. were not bound to 
pay Uie money to Captain Smith until his redrement 
was gazetted, on May 17 ; that notices given before that 
date were, therefore, ineffectual ; and tmit, by virtue of 
their notices, the second mortgagee was entitied to rank 
first, and the third mortgagee to rank second. The 
costs of all the mortgagees to be paid out of the fund. 



COCKBTTBN V, EdWARDS. 



Chancery Division, ^ 
Fry, J. 
Nov. 80. 

Solicitor — Negligence — Measure of Damages — Mortgage 
— Power of Sale, 

The plaintiff purchased a house in Ramsgate for 600/. 
The defendant acted as his solicitor^ and jpromised a 
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mortgage on the property to the amount of 460/. ; and 
also advanced 6u. }iimself, and took a second mortgage. 
This mortgage contained an absolute power of sale, 
'which did not require notice to be given to the mort- 
f^agor. The defendant sold under the power. The state- 
ment of claim alleged that the plaintiff had not been 
informed of the peculiar nature of the mortgage which 
"was executed, and had not received notice of the sale^ 
and claimed damages. 

Mr. Cookson and Mr, Barber for the plaintiff. 

Mr, North and Mr. BardsweU for the defendant. 

Fbt, J.y held that the plaintiff had not been told the 
onerous nature of the mortgage, and had not received 
notice of the intended sale, and awarded damages in re- 
spect of four items— (1) the costs of the sale of his 
property ; (2) the expense he would be put to in repur- 
. chasing sinoilar property ; (3) the increased value of a 
similar house in a similar position in Ramsgate ; and (4) 
the difference between ' solicitor and client ' and ' party 
and party ' costs of this action. 



Chancery Divman, I 
, Fby, J. \ Eames v. Hacoit. 

Dec. 6. J 

Foreign Letters of Adminiitratum — Domicile — Power to 
ffiue jReceipt. 

The plaintiff, the widow of an intestate, had obtained 
letters of administration to the estate of the deceased in 
Ireland, in the ordinary form granted in the case of the 
deceased being domiciled in Ireland. She had aldo ob- 
tained supplementary letters of administration in Eng- 
land. Miss Forbes, of Bombay, acting under a power of 
attorney from her, had also* obtained letters of admini- 
stration for the presidency of Bombay ; and, getting in 
the estate of the deceased in that presidency, had re- 
mitted the clear balance to the defendants, with instruc- 
tions to pay the same to the paries entitled. The 
question in this action was whether the plaintiff could 
give a valid receipt for the sum in the hands of the 
defendants. 

Mr. North and Mr. O. E. Wright for the plaintiff. 

Mr. Methdd for the defendants. 

Frt, J., held that the plaintiff was entitled to give a 
receipt, and receive the fund in the hands of the de- 
fendants. 



Q^ee^C8 Bench Divieion. 
Dec. 2. 



f: 



THE Matter of as Action 
BETWEEN John Mobgan 
AND John Reisb. 



CoufUg Courts Act, 1875 (38 ^ 39 Vict. c. 60, s. C) 
Oeneral Bequest to Judge to take Notes — Signature of 
County Court Judge, 

The plaintiff in the above case had obtained a rule 
pisi, calling upon a County Court judge to show cause 
why he should not sign certain notes taken by him in 
an action. 

It appeared that an application had been made to 
the judge in question, wnen the action came on for 
hearing, to take notes of the evidence, as it was an im- 
portant case, and might be taken to appeal. 



The main question argued was, whether a general re- 
quest of this kind was a sufficient compliance with 
section 6 of 38 & 39 Vict c. 60, which requires a 
County Court judge, in certain cases, ' at the request of 
either party, to make a note of anj question of kiw 
raised . . . and of the facts in evidence in relation 
thereto,* &c. 

A, Cohen (Tindal Atkinson with him) contended that 
a general request was insufficient, and would entail on a 
County Court judge an enormous amount of unnecessaiy 
labour ; but tnat there must be a request to make a 
note of the questions of law which it was intended to 
raise. Though the judge did, as a matter of fact, take 
notes, he objected, on principle, to produce them, as they 
were merely rough notes taken for his own use, and 
might not improbably be misunderstood. 

Soil and Terrell appeared to support the rule. 

The Court (Lobd Coleridge, C.J., and Field, J.) 
discharged the rule, on the ground that there had been 
no application to the judge to take any notes wiUiin 
section 6, and that the latter was not bound to sign im- 
perfect notes which were not taken with view to an 
appeal. 

Bule discharged. 



Queen^s Bench Division. 1 
{^Magistrates^ Case,) \ Ex parte Austen. 
Dec. 2. J 

* Certiorari^ — Defect in ConvieHon bg Justices^ Convic^ 
tion drawn up and filed — Application for Bule — 
Betum— Bight to substitute fresh Conviction. 

This was a rule to show cause why a writ of certiorari 
should not issue to bring up a certain conviction made 
by justices, for the purpose of having the same quashed. 

It appeared that the conviction in question (which 
was admittedly bad) had been returned to the clerk of 
the peace ; but that, after the rule nisi had been granted, 
the .lustices had drawn up a fresh and more formal con- 
viction. 

WiUis and Laxton showed cause ; and contended that 
it was competent for the justices, in answer to this rule, 
to return the conviction in a proper shape. 

C, E. Jones appeared to support the rule, but was not 
called upon to argue. 

The Court (Lord Coleridge, C.J., and Field, J.), 
upon the above facts, made the rule absolute for a cer- 
ttorari to issue, without expressing any opinion as to 
what might be the result of a motion to quash. 

Bule absolute. 



r> n» TV • • f Hooper v. The London and 

Common PUas Dtvtsion. I North-Western Railway 



Dec. 2. 



I Company. 



BaHioag Compang— Negligence — Passenge/s Luggage^ 
Liability for Lose apart from Contract, 

The plaintiff took a tucket at Stourbridge, issued by 
the Great Western Railway Company, and entitling him 
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to travel from Stourbridge^ on the Qreat Western Hall- 
way, to Euston, on the defendants* railway. From 
Stourbridge to Birmingham the plaintiff travelled by the 
Great Western Railway; at Birmingham he changed 
into a London and North- Western Kailway train, by 
which he travelled to Euston. His portmanteau was 
seen to be transferred at Birmingham into the defend- 
ants' van ; but at Euston it was not forthcoming ; and it 
was not recovered till three months afterwards, when its 
contents were injured by articles of a perishable nature 
which the plaintiff had packed inside it The action 
was tried in the County Court, when the plaintiff was 
nonsuited, on the ground that there was no evidence of 
any contract between him and the defendants. The 

Slain tiff, subRequently, obtained a rule calling on the 
efendants to show cause why this judgment should not 
be set aside, and a verdict instead be entered for the 
plaintiff. 

Page showed cause. 

Terrdl in support. 

The OouBT (DsmcAN, J., and Likdlet, J.^ held that 
the case was governed by Foulkes v. The Metropolitan 
ItaUwy Company, 49 Law J. Rep. O.P. 861 ; for it 
was shown that the defendants had received the port- 



manteau, and they were, therefore, responsible for its 
loss^ in accordance with the principle of that decision. 
Judgment for the pUthUif, 



Common Pleas Dimion. 1 
Dec. 7. I 



MiLLIFGTOV V, LOBING. 



Emharrauing Pleading — Breach of Promiae of 
Marriage. 

Statement of claim in an action for breach of promise 
of marriage, stating a promise and breach, alleged that 
' the plaintiff, relying on the said agreement, permitted 
the defendant to dsbsuch and carnally know her, wiiereby 
the defendant infected the pluntiff with a veoereal dis- 
ease.' Hawkins, X., at chambers, having ordered tiie 
above paragraph to be struck out, the plaintiff appealed. 

Somervitte for the plaintiff. 

Qiimp for the defendant. 

The CouBT (DsNiCAir, J., and Linblbt, J.) affirmed 
the Older of HawkinSy J., holding the allegation to be 
embarrassing. 

Appeal diimi$Bed^ 
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WiTHS&ifBBA Brick Works Company, In re, 

HIGH COURT OF JUSTICE. 
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COURT OF APPEAL, 



MuLUNS V, Thb Treasvrsr 

OP THE COUNTT OP SUBBBy. 



Coturt of Appeal 
LoBj) Se£bobnb, L.C. 

BAQOALLATy L.J. 

Bbxh, L. J. 
Dec. 7, 8. 

Justice of the Peace-- Order for Expenses of conveying 
Prisoners to Qaol — iVtiwrn Authority — The Prisons 
Act, 1877 (40 4- 41 Vict, c, 21), ss, 4, 28, 57. 

Appeal from a judgment of the Queen^B Bench Divi- 
sion on a special cose, reported 49 Law J. Rep. Q.B. 
267. 

The SoUcitor-Oeneral {Sir F, Ilerschell), Mr. E. 
Clarke^ and Mr. E. Baggcdlay for the appellants. 

Sir Hardinge Oiffard and Mr. Avory for the re- 
spondent 

Their Lobdships reyersed the judgment of the 
Qaeen*8 Bench Divsion. 



*Re Lacet. Ex parte Laget. 



Court of Appeal, 

J^BBXL, M.K. 

CoiTOir, L. J. 

Lush, L. J. 

Dec. 9. 

Bankruptcy^Composition--Jiights of Qreditor not bound 
by Con^position — Proof. 

Appeal from a decision of Bacon, C.J. 

The case is reported ante^^, 92, sub nom. In re Lacey, 
ex parte Bond. The Chief Judge allowed a creditor on 
a judgment for the sum of 69/. 10s. 3d., whose name 
was not entered in the debtor's statement of affairs, and 
who was accordingly not bound by a composition agreed 
upon by the other creditors, to me a proof of his debt 
alter a lapse of nearly two years after the registration of 

TOL. XT. 



the resolutious, and after the compositiou had been duly 
paid. 

The dtibtor appealed. 

Mr. E. a WiUis for the appelknt. 

Mr. Winslow and Mr, Rose Innes, for the respondent, 
relied on Ev parte Carew, 44 Law J. Rep. Bankr., 
67;L.R. 10 Chanc. 308. 

Their Lobdships dischar^d the order of the Chief 
Judge ; holding that to admit the creditor's proof for her 
debt was an extension of the doctrine supposed to be laid 
down in Ex pm*te Carew, which could not be sanctioned. 
In this case there was no property, no trustees, nothing 
remaining to be done. This was merely a personal de- 
mand of a creditor against a debtor, which the Court of 
Bankruptcy, having no property to administer, could not 
entertain. In the case reli^ on, the claim of the creditor 
was mentioned in the debtor's statement of affairs ; the 
amount of the claim being disputed in imother Court, 
and a fund was handed over to trustees to pay the debts, 
including the claimant's ; and the Court refused to hand 
over to the debtor the balance of the fund without satis- 
fying or providing for the claimant's debt. 



^^0 Bowie. Ex parte Brswell. 



Court of Appeal,' 

James, L. J. 

Cotton, L.J. 

Lush, L. J. 

Dec. 9. 

Bankruptcy — ^Beside' or 'carry on Business* — Juris* 
dictum of London Bankruptcy Court — Bankertf 
Clerks—Bankruptcy Act 1869 (82 ^ 33 Vict, c. 71), 
«. 69. 

Bowie was a clerk in a joint stock bank, which carried 
on business within the limits of the jurisdiction of 
the London Bankruptcy Court. It appeared that he was 
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livinpf, and had for fen years been living, with his 
mother, outside the jurisdiction. 

Brewell, who claimed to be a creditor for 147/. I6s. 3//., 
issued a debtor's summons out of the London Bank- 
ruptcy Oourt, and served it on Bowie at the bank, who 
moved to dismiss it for irrefifularity, on the ground that 
he resided outside the jurisdiction of the London Bank- 
ruptcy Court. 

Mr. Registrar Murray made an order accordingly. 

Brewell appealed. 

Mr, Winshw and Mr, Bigham for the appellant. 

Mr.M^IntyreeiXid Mr, Yelverf on for the respondent. 

Their Lobdships discharged the order appealed from. 
The words 'reside' and 'carry on busmess* had no 
technical meaning, but must be construed having regard 
to the intention of the Act, which, in distributing the 
business between the London Bankruptcy Court and the 
Provincial Courts, had in view the convenience of the 
parties; that the alleged bankrupt should be sued or 
proceeded against in what might be called his national 
forum ; and that it was quite clear that he carried on 
business within the jurisdiction, it not being essential 
that he should be carrying on business as a principal. 

Jakes, L.J., was disposed to hold that he might 
fairly be said to reside at the bank for tiie purposes of 
the Act. 



I In re Buntard. Ex parte Newtoit. 
[ In re Buktabd. Rv parte Gbiffht. 



Court of Appeal, 

JAins, L.J. 

Cotton, L. J. 

LT7BH, L.J. 

Dec. 9. 

Bill of Exchange^Security for Sum less than Bill" 
Accommodation Bill^Acceptor Bankrupt-^ Proof by 
Solder against Acceptor's Estate for fidl Amounts- 
Restriction as to Receipt of Dividends, 

These cases were argued on June 24, 1880, before 
Bagoallat, L. J., and Cotion, L.J., and judgment was 
delivered tonlay. 

The question raised in each appeal was, whether the 
holder of a bill of exchange, taken from the drawer as 
securitv for a sum less than the amouLt of the bill, is 
entitled, as against the estate of the bankrupt who had 
accepted for the accommodation of the drawer, to 
prove (1) only for the amount due to the holder ; or (2) 
for the amount of the bill, with a restriction that he 
shall not receive the dividends on his proof to an 
amount exceeding the sum due to him on his security. 

Their Lordships adopted the latter view, and gave 
judgment accordingly. 

Mr. E. C. Willis and Mr, Finlay Knight^ Mr, De 
Oex and Mr, Kingsford^ were the counsel engaged. 



In re The Withernsea Bbick 
Works Cokpant. 



Court of Appeal. ' 

James, L.J. 

Cottow, L. J. 

Ltjbh, L.J. 

Dec. 11, 13. 

Company — Euecution CreditorSeiztwe by Sheriff before 
Winding-up Petition — Secured Creditor-^ The judi- 
cature Act, 1876, «. 10. 

Appeal from the decision of Malins, V.C. 

On July 8, 1880, a judgment creditor of the company 
for over 60/. issued execution, and, on July 10, the 
sheriff seized some goods of the company imder execution. 
On July 14 a petition for winding up the company was 



presented; and, on July 16, an injunction was obtained, 
restraining the sheriff from proceeding under the exe- 
cution. On July 30 the company was ordered to be 
wound up. 

The judgment creditor then applied in the winding-up 
for leave to enforce his execution ; and the Vice-Chan- 
cellor — following the decision of Fry, J., In re Richards 
* Cb., 48 Law J. Rep. Chanc. 666; L.R. 11 Ohanc. 
Div. 676, differing from that of the Master of tbb 
Rolls In re the Printing and Numerical Registering 
Compani/, 47 Law J. Rep. Chanc. 680 ; L.R. 8 Chanc. 
Div. 635 — j;ave leave. 

The liquidator appealed. 

Mr, Olasse and Mr, Boome for the appellant. 

Mr, Macnaghten and Mr. Nalder for the creditor. 

Their Lordships affirmed the decision of the Vice- 
Chancellor. All that was intended by section 10 of the 
Judicature Act, 1876, was to adopt the rule in bank- 
ruptcy as to the administration of assets, but not to im- 
port into a winding-up the rule in bankruptcy as to 
whether a security could or could not be avoided under 
certain circumstances, any more than it was intended to 
import the rules in banlcruptcy as to fraudulent prefer- 
ence or order and disposition. 



The Attornet- General r. 

DOWLING. 



Court of Appeal. 

Lord Selborne, L.C. 

Baggallat, L.J. 

Brett, L.J. 

Dec. 14. 

Revenue-^ Succession Dufy — Mortgage of Base Fee — 
Resettletnent, 

Appeal from a judgment of the Exchequer Division, 
reported 49 Law J. Rsp. £xch. 621. 

Sir H. Giffard and Mr. W, W. Karslake for the 
appellant, the Attorney-Qeneral. 

Mr. H. Davey and Mr. Jason Smith for the respondent. 

Their Lordships unanimously affirmed the judgment 
of the Exchequer Division. 



HIGH COURT OF JUSTICE. 



Chancery Division. ] 

JSSSEL, 

Dec. 



1/ Division. 1 
L, M.R. [ 
c. 13. J 



In re Northern Counties Firb 
Insurance Comfant. Macfar- 
LANEs Claik. 



Company — Fire Pdicy^Fire after Winding up — Proof 
— Companies Act, 1802, s. 168, Rule 25 — Bankruptcy 
Act, 18G9, s. SI— Bankruptcy Rules, 1870, RuU 67, 
Form 32 — Bankruptcy lorms. 1S70— Judicature Act, 
1875, s, 10. 

A question was raised, in this case, whether the 
holder of a fire policy was entitled to prove, in the wind- 
ing up of a company, for the full amount of the policy, 
where the fire occurred after the winding^ np, and before 
the time fixed for claims to be sent in ; or only for a 
proportionate amount of the loss and year s premium. 

Mr, Chitty and Mr. R, F. Norton appeared for the 
claimant and policyholder. 

Mr. Daoey aod Mr. Oswald for the official liquidator. 

Mr. Qrosoenor Woods watched the case for another 
policyholder. 

The Master of the Rolls was of opinion that, 
whether the cas3 was governed by the rules in Bank- 
ruptcy, by reason of section 10 of the Judica^jBiB _Aclii 
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1875, or by the Companies Act, 1862, the applicant was 
entitled to prove for tlie full amount of the policy; and 
he^ accordingly, made a declaration to that effect. 



Chancery Dioision. 

Bacon, V.O. 

Dec. 11. 



In re Oakpbell. Gaicpbsll' v, 
Campbell. 



Executor — Retainer — Loss of Right to retain — ImtitU' 
tion by Kvecutor of Action on behalf of himself and 
all other Creditors, 

Further consideration. 

An executor, who was also a creditor, instituted an 
administration action on behalf of himself and all other 
the creditors of the testator. The chief clerk, by his 
certificate, found that there was a balance in the hands 
of the executor of 959/. The executor now claimed to 
retain out of the balance his own debt in preference to 
those of the other creditors. 

Afr, Fischer and Mr. W. W. Knox for the summons. 

Sir IT. Af, Jackson and Mr. W. S. Owenj contra. 

Baoon, V.O., held that the executors right of retainer 
was not lost by his having instituted the administration 
action. 



Queen^s Bench Dioieion.] 
Dec. 11. J 



Hegiita v. Gattrt. 



Elementary Education Act, 1870 (33 & 84 Vtct. c. 75), 
*. 91 — School Board Election — Corrupt Practices — 
Summary Conviction — Jurisdiction of Justices. 

This was a rule calling upon certain justices to show 
cause why a certain conviction, made by them at petty 
sessions, should not be quashed for want of jurisdiction. 

The conviction in question was for a corrupt offence 
under the Elementary Education Act, 1870, s. 91, by 
virtue of which * sny person who, at the election of any 
member of a school board, ... is guilty of corrupt 
practices, shall, on conviction for each offence, be liable 
to a penalty not exceeding two pounds, and be disquali- 
iied, for the term of six years after such election, from 
exercismg any franchise at any election under this Act, 
or at any municipal or Parliamentary election.' 

No counsel appeared to support the conviction ; but 

T. C. Tunnard Moore supported the rule, and argued 
that the offender could not be convicted summarily, but 
only upon indictment. The Act used the words * summary 
conviction ' when it was intended that the justices at 
petty sessions should have jurisdiction over the offence. 
(See sections 87, 88, 89, 90.) 

The OoxTRT (Lord Coleridge, C. J., and Manistt, J.) 
held that section 91 must be read as though the word 
' summary ' had been inserted. The rule was accordingly 
discharged. 

Conviction affirmed. 



Common Fleas Division. 1 
Dec. 1, 8. J 



PHiLLiPsoir t;. Hale. 



Friendly Society— Loan to Member-^Set-off of Deposit — 
8 (J- 4 Vict. c. no— Companies Act, 1802. 

Appeal from the County Court, 

The plaintiff, official liquidator of a loan society, re- 
gistered under 3 & 4 Vict c, 110, sued the defendant for 
the amount of a loan granted to him by the society, and 
■ai*ni*oil hv A Krtnrl THa dAfptidant. who wfts a share- 



holder in the society, sought to set off moneys paid by 
him in part payment of his shares in the society, and ex- 
ceeding the amount of the loan. By rule 26 of the 
society ' members wishing to withdraw from the society 
may do so on giving notice in accordance with the 
following scale [set out]. Members who are borrowers 
or sureties cannot withdraw their deposits until the 
loan is repaid ; and, if at any time there are more appli- 
cations to withdraw than there are funds to meet the 
requirements, the claims of each applicant will be con- 
sidered by precedence.' 

Previous to the granting of the loan the defendant had 
given the requisite notice of withdrawal ; but the direc- 
tors, being unable to comply with the notice, had granted 
him a loan upon the said bond for an amount equal 
to about two-thirds of his deposits. The County Court 
judge having allowed the set-off, the plaintiff appealed. 

W. R. Smith for the plaintiff. 

Alexander Glen for the defendant. 

The CoiTBT (Denm AN, J., and JLindlet, J.) held that 
the defendant was precluded by rule 25, and by the 
provisions of 3 & 4 Vict. c. 110, and the winding-up 
provisions of the Companies Act, 1862, from setting off 
the amount of his deposits as a shareholder in the society 
against the debt due from him to the society. 

Appeal aUotoed, 



fHARHOv V. Park and 
Another. In re Election 
Petition fob Sunderland 
Borough. 



Respondent in Election Petition — Returning Officer-^ 
Municipal Corporation Act, 1835 (6^0 Wm. I K c. 70) 
— rA6 BaUot Act, 1872 (35 (Jf- 30 Vict c. 33)— Cor- 
i-upt Practices (Municip(d Elections) Act (35 <$* 30 
Vict. c. 00). 

An extraordinary vacancy having occurred in the office 
of councillor for West Ward, one of the wards of the 
borough of Sunderland, a municipal corporation under 
5 & Wm. IV. c. 76, the petitioner, being a duly 
q^ualified candidate, was nominated, in Avriting, in his 
right name of Mark Harmon by two, and seconded by 
eight other, enrolled burgesses of the said borough. The 
name of the petitioner appeared, however, on the 
burgess roll as Mark Harmond; and the mayor, on 
October 7, 1880, allowed an objection made by the only 
other candidate, the respondent, llobert Park, to the 
nomination of the petitioner on the ground that the 
name of the candidate, Mark Ilarmon, did not ap- 
pear on the burgess roll. Pursuant to notice issued 
by the town clerk on October 8, 1880, the alder- 
man of the said ward attended at the town hall or 
corporation buildings on October 15, 1880, and declared 
the said Robert Park, the only other candidate nominated 
for the said vacancy, to have been duly elected. The 
said Mark Harmon petitioned against the said election, 
and joined the mayor, Samuel Storey, as respondent. 
On November 22, 1880, Stephen, J., ordered that the , 

said Samuel Storey should be dismissed from the petition, | 

on the ground that he was improperly joined, not being 
the returning officer within the meanmg of the Corrupt i 

Practices (Municipal Elections) Act (35 & 36 Vict. c. 
60), 8. 2. i 

The petitioner appealed. i r^r^rvi/> 

O. Bruce for the jietitiori^tized by VjUU^ IV^ i 

Ridley for the respondent. ^ 
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The CouBT (Dbnkan, J., and Livdlet, J.) rescinded 
the order, on the ^und that, though the mayor did 
not preside throughout the whole election, he yet did 
preside when the election was virtually complete, what 
followed being merely machinery for making known the 
result of the election ; and, so presiding, was a return- 
ing olRcer within the meaningf of the Corrupt Practices 
(Municipal Elections) Act (S5 & 36 Vict. c. 00), s. 13, 
subs. ; and was, therefore, rightly joined as respondent. 
Order rescinded. Costa to abide the event 
of the petition. 

This case was heard before the Court of Appeal on 
the 15th inst., when their lordships reversed tne order 
of the Common Pleas Division, and restored the order 
made at chambers by Mr. Justice Stephen. 



COURT OF BANKRUPTCY. 



parte Allen. In re Lbabotd, 
WiLTOiT & Co. 



Bankruptcy, ^ ^r. 
Bacon, C.J. V^ 
Dec. 13. J 

Court of Bankruptcy — Jurisdiction — Bankruptcy Act, 
1869, 8. 72. 

Appeal from the Huddersfield County Court. 

The debtors, woollen merchants in London, between 
May and September, 1879, had purchased, in Hudders- 
field and other towns in Yorkshire, woollen cloth to the 
value of 14,000/. or 15,000/., which they almost imme- 
diately pledged, at lates of interest varying from 65 to 
300 per cent, with various parties in London. Amongst 
other pledges, the debtors in July, 1879, pledged part 
of the gooos, to the amount of 6,391/. 8«. id., to AUen. 



On September 30, 1879, the debtors filed a petition for 
liquidation. 

The trustee in the debtors' liquidation desired to aet 
aside the pledges to Allen as being fraudulent, on the 
following grounds : That they were transfers of sab- 
stantially the whole of the debtor s property, withoat 
any advance, and that Allen v^as aware tiiat vid debtors 
had bought the goods for the purpose of pledging them. 

Upon the trustee's motion, the judge of ue County 
Court, on October 15, 1880, made an oider that, < it ap- 
pearing to the Court that there are questions of fact 
arising on the motion, which ought to be triedby a jurT-^' 
those Questions should be tried accordingly in the Muii- 
dersfield County Court ; that the evidence be taken vtV^I 
voce ; and that the Court should settle the questions of 
fiict to be submitted to the jury in case the parties could 
not agree upon them. 

From this order Allen appealed. 

Mr. De Qex, Mr. Window, and Mr. S. Wool/ for the 
appellant: In tiie County Court we can only get a jury 
of five, who are chosen from the ordinary "list for the 
borough. We desire a special jury. 

Mr. E. C. Willis and Mr. Warminyton for the 
trustee. 

The Chibf Judge: The Court of Bankruptcy, no 
doubt, has jurisdiction to hear this matter; but, in the 
exercise of its discretion, I am of opinion that it ought 
not to do so, but leave the matter to be disposed of by 
the ordinary tribunals. The question at issue is of 
great importance. The appellant desires to have a 
special jury, and I do not thmk that the question ^ould 
be left to be tried by a County Court jury of ^y^. The 
order of the Coimty Court must be set aside ; the coeta 
vnll be reserved. 
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MlLUNGTOW V. LORHTG. 



Court of Appeal. 

LOSD SBLBORmEBy L.C. 

Bagallat, L.J. 

Bbktt, L.J. 

Dec. 17. 

Practice -^Pleading— Order XIX,, Pule A— Order 
XXriL, Pule 1. 

A statement of claim in an action for breach of 
promise of marriagei after stating the promise and breach, 
centred a paragraph alleging that the ' plaintiff, relying 
on the said agreement, permitted the defendant to 
debanch and criminally know her, whereby the defend- 
ant infected the comnlainant witii a venereal disease.' 
Hawxdts, J., at chamoers, having struck out this para- 
grajA, the Common Pleas Division affirmed his order 
{ante 144), and the phuntiff appealed. 

Mr, SomerviUe for the plaintiff. 

Mr, Crump for the defendant. 

Their Lobdships reversed the decision of the Common 
Pleas Division, holding that the matters stated in the 
paragraph could be properly nleaded within Rule 4 of 
Ordrar XIX., and ought not to be struck out under Rule 1 
of Order XX VIL The order of Hawkins, J., was there* 
fore rescinded. 

TOL.ZT. 



Court of Appeal, 
Lord Sislborite, L.C. 

Bramwbll, L.J. }-RoTLs V, Bttbby & Soys. 

Brett, L.J. 

Dec. 17, 18. 

Debtor and Oreditor-^SxeeuOan^Sheriff's Fea-^Lia' 
baity of Execution Creditor's Solicitor to pay Sheriff's 



Appeal from a judgment of BowxK, J. 

The solicitors of a creditor, who had recovered judg- 
ment in an action against a limited company, lodged 
with the sheriff a warrant on a fieri facias to levy on 
the goods of the company. No officer was named or 
selected by the solicitors to execute the wanant. The 
sheriff's officer seized the goods, and remabed in poa- 
session until an order to wind up the company was 
made on a petition filed before the seizure. In an action 
by the sheriff's officer against the solicitors to recover 
fees and possession monev up to the date of the wind- 
ing-up order, Bo wen, J., gave judgment for the de- 
fendants. 

Mr, Bigham for the plaintiff. 

Mr, P, Henn Collins for the defendants. 

Their Lobsships unanimously affirmed the judgment 
I of Bowen|J.| holding that, in Uie absence of anyoon- 
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tract between the solicitors and the sheriff, the solicitors 
were not liable. Their lordships followed Mayherry v. 
Mansfield, 9 Q.B. 764, and dissented from Brewer y. 
Jonesy 10 Exch. 655. 



Harvey (otherwise Farnie) v. 
Farwie. 



Court of Appeal, 
JameBj L.J. 
OOTTON, L.J. 

Lush, L.J. 
Dec. 17, 20. 

Marriage in England — DmnicUed Scotchman — English" 
woman — Divorce in Scotland — Validity of Decree of 
Scotch Court, 

Appeal from a decision of the President of the Probate 
Division, upon a petition holding that the Scotch Court 
had power to aissolve a marriage which had been 
solemnised in England between a domiciled Scotchman 
and an Englishwoman. 

The case is reported 49 Law J. Rep. P. D. & A. 33. 

The petitioner appealed. 

Mr. Fooks, Mr, Benjamin^ Mr, Davey^ and Mr» W, 
C. Fooks for the appellant. 

Mr. Deane and Mr. Wood {Mr. Winch with them) 
for the respondent. 

Their Lordships affirmed the decision of the Presi- 
dent, and dismissed the. appeal. 



►Regina V, Savin. 



Court of Appeal, 

Lord Selborne, L.O. 

Baggallat, L.J. 

Brett, L.J. 

Dec. 20. 

Practice — Appeal — Case stated by Quarter Sessions for 
the Opinion of a Superior Court — Leave to appeal — 
Judicature Act, 1873, s. 45. 

Upon appeal from an order of justices at petty ses- 
sions, ordering the appellant to pay a sum of money to 
the respondent, under section 23 of the Highways and 
Locomotives (Amendment) Act, 1878, quarter sessions 
affirmed the order, subject to a case stated for the 
opinion of the Queen's Bench Division ; and a certiorari 
having issued, in the usual manner, to bring up the 
case, the Queen's Bench Division affirmed the order of 
quarter sessions, and refused leave to appeal. 

On appeal from the Queen's Bench Division, 

Mr. J, H. Ethervngton Smith (Mr. Plowden with him), 
for the respondent, took the preliminary objection that 
leave to appeal was necessary, under section 45 of the 
Judicature Act, 1873. 

Mr. M'Intyre and Mr. W, Graham for the appellant. 

Their Lordships held that, under section 45, no leave 
was necessary in cases like the present, where the 
Queen's Bench Division were exercising the original 
jurisdiction exercised by them before th» Judicature 
Acts, and not an accidental jurisdiction under statute ; 
that the case was different from Regina v. The Swindon 
New Toton Local Board, 49 Law J. Rep. Q.B. 522, and 



was within the doubt ezpreased by Lord Cairns, L.G.9 
in The Overseers of Walsall v. The London and North 
Western Railway Company, 48 Law J. Rep. M.O. 65. 
Their lordshi]^, therefore, heard the appeal ; and, in the 
result, gave judgment against the appellant, without 
calling on the respondent's counsel. 



Court of Appeal, 
James, L.J. 

Cotton, L.J. ^Salt r. Cooper. 
Lush, L.J. 
Dec. 18, 21. J 

Equitable Execution^ Receiver in Common Pleas Diei^ 
sion — Bankruptcy Receiver — Bankruptcy Act, s. 96 — 
JMority, 

Appeal from a decision of Jessel, M.R. (noted ante, 
p. 131), holding that a receiver appointed by the Bank- 
ruptcy Court had priority over a receiver appointed on 
the same day, but later in the dav, by Mr. Justice 
Stephen, upon the application of the plaintiff in the 
action who had recovered judgment in the action in the 
Common Pleas Division. 

The plaintiff appealed. 

Mr, Winslow and Mr. W, C. Forbes, for the appellant, 
relied on section 95 of the Bankruptcy Act. 

Mr. Macnaghten and Mr, Oswald were not called 
upon. 

Their Lordships affirmed the decision of the Master 
of the Rolls, holding that section 95 had no applicati(m; 
and dismissed the appeal, with costs. 



HIGH COURT OF JUSTICE. 



Chancery Division, 

Jessel, M.R. 

Dec. 17. 



In re Firth House Paper Mills 

COKPANY. 



Company^ Winding-up — Execution Creditor — Payment 
to Sheriff of Part of Debt— Stay of Execution^ 
Companies Act, ss, 85, 87, 163. 

In this case, certain creditors had forebome to issae 
execution for a debt against the< company until June 7, 
1880, on the faith of a promise of payment by that time 
of the managing director of the company. The money 
was not paid, and execution was issued on June 9. On 
the same day a payment of 100/. on account of the debt 
was made to the deputy-sheriff, who, by consent, was not 
to advertise a sale for a few days. On June 10 the 
deputy-sheriff received notice of a winding-up petition 
presented on June 8 by a creditor, and one presented by 
the company on June 10. Notices of a meeting to be 
held on June 14, to pass a resolution for a voluntary 
winding-up, were issued by the secretary on June 4. In 
the winding-up, a claim was brought by the creditors 
(1) for payment to them of the 100/. by the deputy 
sheriff, he being also the official liquidator ; (2) for pre- 
ferential payment to them, out of the assets of the 
balance of their debt, on the ground that they had 
been induced by the company to give them indulgence, 
and that they would otherwise have issued their execu- 
tion. 
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Mr, Ince, Mr, Nalder, and Mr, Grosvenor Woods for 
the creditors. 

Mr, Chitty and Mr. Whitehome for the official liqui- 
dator. 

The Master op the Rolls, declining to consider Re 
Cheat Ship Company's Casej 33 Law J. Rep. Ghanc. 245, 
4 D. J. & S. 63, and other cases, down to Re Richards 
4- CV>., 48 Law J. Rep. Ohanc. 565, L. R. 11, Ohanc. D. 
(376, as any guide for him in the exercise of the judicial 
discretion given to him bj the combined effect of sec- 
tions 85, 87, and 163, to allow the creditors priority, 
held that they were not entitled to any preferential pay- 
ment out of the assets of the balance of their debt, 
though they were entitled to be paid the 100/. after de- 
ducting the sheriff's poundage, as such sum was paid to 
and received by the sheriff as their agent, without any 
notice of the winding-up. 



Chancery Division, 
Malhts, "' 
Dec. 



Dim»ion,'\ 
18. J 



Re Stbwaet. Obowdbr v, 
Stbwabt. 



Executor— Retamer-^2 ^ 33 Vict, c, 46. 
Adjourned summons. 

This was an application by Mr. Henry Bissill, one of the 
three executors of the late William Stewart, the testator 
in the action, to exercise his right of retainer. 

William Stewart, as one of the children of the late 
Charles Stewart, was entitled to one-fifth share of the 
residue of his estate. An action had been instituted to 
administer this estate in the Ohancery Division, and a 
receiver appointed. Mr. Bissill now applied to receive 
a sum of 186/., being the amount in the hciuds of the 
receiver, payable on account of income in respect of his 
testator's share of residue. 

Mr, Glasse and Mr, Bissill for the summons. 

Mr, John Pearson and Mr, Badcockf for the general 
creditors of the late William Stewart, submitted that 
the Act of 32 & 33 Vict. c. 46 had abolished the exe- 
cutor^s right of retainer. 

MALnrs, y.C, said that, apart from the question as to 
the eflfect of the recent Act, there was really no dispute 
between the parties. That Act provided that all the 
creditors, ' as well specialty as simple contract, should 
be treated as standing in equal degree *— that is to say, 
equally as between specialty and simple contract cre- 
ditors—and did not, in any way, interfere with the 
executor's right of retainer. There must, therefore, be 
an order as asked for by the summons. 



In re Savaqb*s Trusts. 



Chancery Dimsicn, 1 
Hall, V.O. 
Dec. 17. J 
WUl — Construction — Direction to apply Share of Residue 
' as Part of my Residuary Estate,^ 

The testator by his will, dated October 29, 1869, 
directed that his trustees should stand possessed of the 
residue of his estate upon trust as to one seventh part 
thereof to invest the same, and to pay the income to his 
daughter F. for life, and after her death to hold the 
same in trust for her children or child attaining the age 



of twenty-one; and if there should be no such child, 
then to apply the said share as part of his residuary 
estate. 

And he declared other trusts of the remaining six 
seventh shares of his residuary estate. 

F. died, having had one child only, a daughter, and 
she did not attain the age of twenty-one. 

The question was, whether F.'s share was distribut- 
able among the remaining residuary legatees, or whether 
there was an intestacy as to such share. 

Mr, Pearson and Mr. Cadman Jones for the plaintifis, 
the residuary legatees, relied upon Crawshatp v. CraW' 
,shaWf 49 Law J. Kep. Ohanc. 662. 

Mr, Robinson and Mr. Dundas Gardiner j for some of 
the next-of-kin, cited Bumble y. ShorCf 7 Hare, 247 ; and 
Hetherington v. Longriggj 15 Ohanc. Div. 636. 

Mr, Graham Hastings and Mr, Borthwiek for others 
of the next-of-kin. 

Mr, Hadley for the trustees. 

Hall, V.O., held that the case was not diatinguish- 
able from Humble v. Shore, and that there was, there- 
fore, an intestacy. 



Queen's B^mm9im,\^^^^^ ^ ^^ Midland 

Dec. 15, 16. J Railway Company. 

Corporation — Malice. 

This was the hearing, on further consideration, of an 
action for malicious prosecution. 

A question reserved was, whether a corporatiou could 
be liable for an act which required malice in order to be 
actionable. 

Staveley HiU and A, T, Latarence for the plaintiff. 

Powell and Evans for the company. 

Fby, J., held that tha company were liable. 



Common Pleas Division, 
Dec. 20. 



■ In re Sale. 



Parliament^County Vote— 121, Occupier — Proof of 
Notice of Claim— 6 Vict. c. 18, s, 38. 

Registration case. 

The claimant, John Sale, had, previous to the last 
revision, been on the list of 12/. occupiers entitled to 
vote for the north division of the county of Warwick ; 
but, in consequence of his change of abode, the overseers 
had omitted his name from the list of occupiers for the 
present year. He thereupon sent in notice of claim, and 
was inserted by the overseers in the 12/. list of claimants. 
His qualifaction was proved ; but the revising barrister 
disallowed his claim, on the ground that there was no 
evidence that he had signed the notice of claim or had 
authorised any one to sign on his behalf. The revising 
barrister having refused to state a case on appeal, a rule 
nisi was obtained, under 41 & 42 Vict. c. 26, s. 37, call- 
ing on him to show cause why he should not state a 
case. 

Latorance and Coltman showed cause against. 

MeUor and Q'ompton appeared in support. 
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The GoTTBT (Grotb, J., and Lopbs, J.) discharged the 
role, holding that the bamBter was entitled, under 6 
Vict. c. 18^ 8. 38; to require proof that the claimant had 
giyen due notice of claim. 

Bute dkcharged, 

JExchequer Divinon.'t 

FbT, J. >MAtHEWB V. JKFFERT. 

Dec. 16. J 

MetropoUtm Burials Act, 15 (J- 16 Vict, c, 86, «. 33— 
Graves — Beat Estate. 

The Hanlej corporation were the burial board of their 
district. The Metropolitan Burials Act, by a subse- 
quent Act, has been made applicable to local burial 



boards. Acting under section 33 of that Act the cor- 
poration granted certain grave spaces in HankiToemeterr 
to Eliza Mathews, her heirs and assiffna. The plaintif' 
was the eldest son and heir of Eliza Mathews, and also 
her administrator. The defendant was the husband of 
a sister of the plaintiff^ who claimed a right to bury his 
children in the grave spaces. A q^oeation of law in the 
action heard on further consideration was, whether the 
plaintiff had the control over the grave spaoee and was 
entitled to prevent the defendant from using them. 

Jel/Mid H. D. Oreen for the plaintiff. 

Anstey and Tyssen for the defendant. 

Fry, J., held that the plaintiff was entitled. 
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